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The Development Trend of the Government Information Disclosure System in China
Jiang Mingan

Abstract: The government information disclosure system in China has achieved remarkable
achievement since its operation, but also exposed many problems. A comprehensive study of the political ,
economic, cultural and social background of the system displays that in the future the development of
this system shows eight good development trend although the existence of the obstacles and resistances ;
Firstly the extra legislations of the government information disclosure system and related systems will
start in different ways;Secondly the internal and external motivations will promote the normalization of
information disclosure continuously; Thirdly the judicial protection of the system will be more and more
powerful and effective; fourthly citizens’ applies for the government information and the obtains will be
more convenient and more rational; Fifthly the values and the functions of the system will be more
multiple; sixthly the range of the disclosure and its exceptions will be more and more clear; seventhly
the government information disclosure will promote the party’ s information disclosure of the communist
party ; eighthly the future development of the system will pay more attention to the government daily
affairs, and pay more attention to the refinement and the effective results of the disclosure.

Keywords: the government information disclosure; the judicial protection; the disclosure of the

government daily affairs; the disclosure of the party information
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The Right of Access to Government Information and Its Restrictions; Comment
on the Article 13 of the Regulation on the Disclosure of Government Information
Zhang Jiansheng
Abstract; The article 13 of the regulation on the disclosure of government Information has the
intention to supplement the active disclosure of the government information and to prevent the abuse of
the right of access to government information. The restriction of the right of access to government
information as a substantive right is embodied in three aspects: personal rights; the needs for produc-
tion, life and scientific research; particular needs. However the administrative counterpart must use the
procedural right to apply to realize the substantive right of access to government information. The quality
of the right to apply must be complied with the following three elements: applicant, meaning representa-
tion and arrival at the administrative organs. It is necessary to retain the restrictions on the access to
government information in consideration of the present situation of China. But these restrictions should
be abolished in the future with the change of the background.
Keywords ; the disclosure of the government information ; the procedural right to apply; the right of

access to government information; the abuse of the right to apply

(FEHE: TEH)

(38) R (BUNERATFAE TR , 4 hohkaE)2014 42545 4 7,

(39)  ETTH CRMEAL S BUR S B AR BEDFTT) , o EIBOL A kL 2013 4R, 55 208 0T [lisE A - CRMBALI B S | A
JikE 2012 4 fi, 55 105 17T,

(40)  NSCRYAZENT:, % 4500 0. 18 BT, 78 [ A4 4RAZ BT 4 5T 0. 1 WROT; 46 28 R i3 ke s 0T 46 3% B¢ ) [RD WG B B ), 22 7% 22 g /N i)
20. 95 FRJG, S5 [ AF/N I 25 348, B L B HE [ 98] Megan Patricia Carter: ( FrRRIE {5 B A T HUASHIFSE ) , B H AL 2008
ALV 27T -28 T,

.18 -



{56 B TEATBEURIA B UR 0070 26
B w

 OE.A kPl E AR B AR ABRE BER, RN FEEFRA], Y7 X A AA
BAT BRI B R B T LRI 60 — AF 5 M e b AR R IR 4 T A BB, 1 B BORHR s AT B89 2 3 F)
& AT EATATECOF N B T BLIF N @S, AR IFEBURE & AT, A AT B TRATH
EHLEARY 0 S A B BT B s B AR TAEAT AR, IR % T R4F 2 R A B, AR FARLH
FRAAMAR G, RERBETAFFE s 5RENTFATR R R E IR P ERXR”, BT LA RAAT
BOFIN RETH, ETHBUGEERGAHRRE X AUE REIALAE A BUFAZ B BF A 5 A AR
PPAR AL IR ALATHAZ S P A B FAR, LR F LA T ol A RARATBOF R, mERE—F %
PRPEAA) , 32 5% B OB S 25 6918, B & SSARA AR 0 — TR, 588 2L B A A5 BN T AT B R 89 i
BB, AT, TS BTG AT BRI, JR ) R R AR R R ARG ) BT

KEW LA SR RETK FOHHE FEWNFD

AR, (R B ATHTEORA BB BT S, B2 7= A 1 AN A4 IR, JH: A i S A (] A
ARG . BEA MG, B VR VR 65 02 24 3 A AT R 2 LA I [ 5 0 0 ] 2 ik ke 4 13
A SEPRM BB LB o T SCRY TR A 5 A0 35 TR VR A ) 45 A0 2 WP UR IO A 45 88230 FETRIR
OSSR (BN E SERINRIIE 5 SN MoK (il S U587 SIU W iy 1IN = SN /i U S SR e e
VRIYF 25 s 75 BAT AU LR B RS G5 FH IR AT R T8 5K P 28 1 — R BEA% ) FIASUR DR A8 00 2 (it
HBAT BRI AR W e ) BRI b M , e SCRY TR R ) 16, LR T & PR VRO A £ (B LR
MG ) L) NGRS S R TR R P OO R 2 8 A H AR 58 0 e o A AR SR ) A 1
SCURRYF 2 857 B BT XA TR S A B AR G e (Y b PR AN SR [ L 20 AR SO 3
Jerk A S8, % H TR B A TTATBORVA I J5L5 SRS AR CRAP (18 20 R ) B3R T )

— [ B AIHTBORA N E &Rt

TEATBORATE S, EWRIA -5 ZWURA R — 0 5 RS IPERE S ENTS5URA H 89 R 5 |
FIRAOHFER S VIROC . TR B AT TEORA BRI T3 R 55 WIRA BRI

w PEARRSA R EBE R B, ol L
(1) [HIHeT—T REFDEERR ] IIHFEIE 1965 FRHIIR) 152 HS M. MR, AEH AR, ) LIFIR R GG RN A 2 &
BAEMERNEFHX G (PRAXTR) CHF AR TERERA E S HM EE CHIATI) A7 DL Be i sRA 0 W g HL A
SEBRA f (R I ZNE) =I5 . SO0 AR M CURRRI 2R ) , iR, P B 0L Qo H A 2014 4R, 58 1 -2 BT
(2] ZW[H e O RFVRIRE)  MEIFRE, 2 iRt 2008 4ERT, 55 187 TT,

- 19 .



GRBGEFER) 2017 %2

(=) XTFTERFREFIFIRHE S

78 19 HELR Z AT, VR — R i AN BRI E U, PRIA A AR 20 2y 1 fife e L3 ) {ELRE
U Z VR R U Bt A A A E R S BRI A 52 B4R 5% 47 ML S 73 AR, AT TR IR
PEBTAIHEE B T AN 24k o ZRBEITA T25K , U Z VR B U , R EMVRA -5 TR A IX
Gy ATEL EATEORF A BIS AR B2 A . AR Y 0k [ S8R R AR A B A AR A S A X
VRIAPE 328 04 KBRS AR LV, D MR IARR A Y N ZERL A 4R T T 2 R IR . A, ZEAE
—E WA TBA T A AT AT e A 7 AR A S s K SR L VA T M A, 4R X e i A ) e A A 7 B
VA EWLVRIA s XA E R HOA A U BRI 2R 7 A9 A A BE SR RS , I R A 28 0 A R T 0
Pk E AL RTER . W TATEAT MR R RE TIEERAUE LB AU 5E 19 FUR R B R, 31X
FiRVA BESE LRI, HREXS HA A8 0T 20 WL 1 A (7 =2 WL BT A AT BT o ke, A e A —
PER) L) KB Z LR A A A v R A B o (HI5 AR IE VR 9 20 WL A 0L PR, R A B
B DX TR A A R AR R RS AR A, T RV mP ik B L A DR T AR AR A0 12 v D) sl 2 WA 9 1
AL, i AR AR XMEASOR] , S5 R VA 5 (4 H A OR 4 A AR 2 A PR AT B i Pk, 32 A
AR AR L6 TE R R 7R3 b v AR 235, 125 ] SR AR 2 Ve LRI & B — BT

MIAEFER | HAS, TESE VRIA H 04 il 5 DI RE 0 A BER X 0 EMRIA 5 & W Rin . (678 E T EF
VAT RE AR ST YT, 7EAT B0 B 1 D RE L AF AR AR PR3P 56 (DRAD B8 FE LA BUR 32 2 4= 3 T S (HEASUR
SO ) AR AR UL WA T BT A AT % WL o e ) X a7 U7 0 5l xof o 4 2 ORI 5 % LR 1A 14 X
O3 o AEHAS G UEPE R , Bl EIVRIR , 248 LRI AR £ 5 B9 B URIA 5 1 & WL RiR, 2
5 DLOR B ML A0 B LA TR 1E Y al— A U A 508 H BRI . BT (O D AR £ 5 A REAER TF 5
)5 2 WA R T, A7 s B R B BR AR T 5C 383 FE ik o ) 2 A Al — iR B A i J 26
VR o BXRRFRN RARFIA  (HE WRIATEZ B EIFA R BREARVFIA L8 BRI A LAASUR] A B
fo TEVRAREF BT BERS SR Uk BOR 5 IR A0 [R) L, 2 LRI v B SB35 AR I ik 55 T 4k £+
BRI X — A3 A IR JRIRTR Y BB S F " o FRIA RO I EAL T 4 HANZ
[H], 1115 2 MR VA BT AR B2, 20 WL IR 1 B ) DR X 2 00 A i R i, J ) B B X 200 .
S R IR BT 8 S IMIRVA RIS =N, BT LA e 2508 PSR o0 5 S, S o 0 B S8 4 5
PRELSE 0D R SCRIE T H sk A B BAR K 43 BT (5 B AT AT B0 IA AR P

(2) EERRAFITBURAR R

BURE B AT B TS B R FBOa AR EAUSI 88 . 15 B ATFH B BA 2L, i
NITPEEAARBAE P A TT T 55—, SR B A Sk . BURFE B A TF I BE 2 202 R 55 T S AL,

(3) [HIN EHETEERROIEMER G | (3R 2007 4F)108 HZHE,

(4) HRSEAERER R SHES Z U SRR B AT A0 AT B8 19 B8 ORI M 2 VR AL ST 20, XFE G AR W . S W E#
- QEEATEGE) , P EBOE A AL 1989 4R, 25 665 - 666 1L,

(57 (3B THRBE . COMERRIE) KR ICIRE, T 55 ENAR AR 2013 4RRR, 515 154 - 157 I [ H IR &8 LV A > - T2 X — DR EHmICH
172 MR RA = F B AR OO M | WIVA IO R BE AL EE - M 17 B (1980 4R 2 J1) 145 S M,

(6] [ HINEMEMTEERADERME ] (H R 2007 4)214 HZ M,

(71 ZW[E]IRIER/REE - 995 (FFBORIATER) , EOUHE, SR MU 2003 ARRR, 55 241 - 242 51530 % - ([ 2 i ASUR e
B2, AUH R A 2009 4E R, 5 45 5T,

(8) [ A JHEN—RB[ 4785 ahuk ] CHER 1957 4£)10 - 11 HE M,

(91 [ H NIRRT ERTFRAOEM] (HH T 2004 )39 -42 HE M,

.20 -



5 B TFAT BRI B9 3 8y Fl 2 E ke

TR RAHIZSBUR 95 S, DURE BUR B30 30, ok 5 oA A3k 38 = BUR R B A k. BUF (S
BEZHDNMGEE A2 EEMPLIAT BB, HR U 2 AT B (R B AT B A (5
Bt BRI AT BHLUCHRAUE B =F, 47 L A LB el A s FAE . ANt
BUM AR B BA AT, R TR 2 TR AR AR AT S i A

HAE XA B BUR AT U A LR Z b, BUR (R S A 3G A A I 5 i 7R Bt
FEA G WU E TR R AT DU BUR R B CRF 2 R Bt 521 Kl A s ™45 2.55) 1T A
CIAE Az B T 2003 AEA5 A U2 330 45 B R 98 4 ) VO #8111 T 2006 4R
LrIHE T CEURNE BRI o BIECEUREE AT 1 AR 5o k% BUF R B4
NEBEARA: ™ R MATTAL G SRS R 9083012 H i 2 — , HORCBURE B TF401) 45 1
S B iR BUR TARERYIE I AR EHEAT B 90 i Ak Hagmic WY % T3 E (BUR R B A
TF2600) LT3 A5 X 53 BUR 5 SR IX R D RE , % BURF 23 T (6 T A BORF A5 B AT 28 IR A 4 51
BR ] i A RE TR B R A 7 EEBUN AL A JCRFIR BT T EOR RE T I R BALAE ) , T S F 2l
— B AF A TT B EHRRERR M IT 20T

BARE B AT R IR FBOAR M EOR B BUNEE I TG B g A 2 EE A TP ATTHEER,
X AA T RGBS AR A5 B, S BCERSRAE T S vk T I AR BUE (s THERE 10 %8
EERUR] 2 A RATE S S BUA BRI RN B 2R3 U2 R TR [ Aa  v, i R R E A R
FEXE T BURF B R AL S B AEAT BOE LA 2L, CBURN R B A TTA60) 55 13 20 TRAN AT RL” “ Hi
TR BOH S EURF AR B A RILRE 32 T B R o BURAR S A TP SRR 1 5 , T AR 1T 2 A 7 1k
ERU A XA BT RS AOIE U 75 BT L NS0k b, s )7 Pk ML CR R 7 8Os 15 B
ANTFRAN)H 1 26 R TILE I GEESCBUR R B A TFIMNE) FICH 1 A5 BATTINE) 55 1 4%, 8
g LR LT RGBT 35K T S BN L B S S AE A TTHLE IR T R AL AR
Ao TERNASEE, TR I HE AR AR ) RS AT T A 2 R AR

TEFAN AV AU AS 2 IS 086 /2 I, 8 FTAR I A BURR A TT o AT EHLOCET XA AH X AR
FEATFHIE BIT AR I AR TE , rTFRVE(S BATHATBORE , 38 W WA N B TAT BT . BEREESS
TELE N TP R IE CHORAFF G ER) AT ATFRIE (FFAEA AT ) FIATT tesE = Fif [16)
NAE B RTINS T B B~ JEHARE , (5 BV THAT Bk E SOR R T3 38 1 A7 BT, B A EALE SR

(10] The Directive on the Re — use of Public Sector Information ( Directive 2003/98/EC, known as the PSI Directive) , revised by Directive
2013/37/EU.

(1) 3R, AP SRS FFBUR 5 B B ECRIBR A BUR AR B A FFE R A, B A & 2 R BURBOR (5 B 5 R RPN J7 167, G ikt mT A4
FERIE B A5 58 20

(12)  Z:DLERIENE : QA AURE R , 1999 Hh RRAL 1997 4ERR, 3 307 BT,

(13)  AREEXTEUR B R THREE B0 ARSI 674 - (rh A AR ILFN E 2 N RIER R SR 7 & B RAER SR FTRE) 538
FHE T REBIFIER , (rhie N RIFIEZR 1) 88 31 S0 T SE XTI AR, (AR R S [ 7 2% 35 B 45 f
DA 8 A 1 HLE TIH 3 JR” AL

(14) i, GV 8 B PR R 25 ) 55 24 S50 BIBCRINE R ((=p 8 N B STHRIET 2 61) 55 29 25505 1 3K 2 R AR L
LA T HREA SR 55 3 ZR i L AR RIS R R85 BRI 5 90) 5 9 R X3 2 LA i I AL LR BR AR D7 90
)B4 5RER 4 T AR 4

(15) WA AP TRTE A AUR A Ry — S0k EAUR]” . RELLEIRRE AT R R M 2 R S BUNE B AT AR R (R AR
EBEAR)2015 AR5 11 11,56 43 5,

(16) A SCFZIRER X B PAME B AT ATBOE , AW A5 BRI AT IE

« 21 -



GRBGEFER) 2017 %2

AN PEANE SR B i HEA LU R X RE Z N AR AT g 7 RS A TFBUNE
BN BT I B R BUR S SR A A AT R I

VRAYE S SRR B U OCIR , S22 9 SR 5 2 A5 BIVRA L O R (5 B A AT B sE 7 A7 B
11, AR ENALTBAT B — ezl 2 o 5 AT BA A 30, X g 5 B AT
FrBOFRVATERE 1 L AT ) T — M B0 AT BOUR VA T RE o R AU T N BYAUR, D37 3 i ASOR) A2 4
AN E B g, XA AT B LR T R A s U8 RS BAT B AU S R
Jit, Wi 55 o RS BB B BURHRIEAT B A JRHRBE . 78 HF AN IRAT BOHL G A (5 B A T B
FEEATEORIARS XA T EOR VA SURA HEVELS IE B ERAT BRI RE, BT A £ VR A B LRI Y
P 1)

WU 2 AR BUS A NIEE R B4 %, A5 B TH I EE BEA 6 2 S N A TR AU DI BE,
A M55 T R FEOA B A SRR  H R AT BORA W REA T TR A R LR 1Y 525 J ok (20
W, 45 VA FEAT B0 VA TE i RE Bt A0 St v B2 A 30 S L v (9 0K, A3 o7 2 LR VA 1 R, %o
AR A AR A S AR . B R OG THAE R A THAT R IA AR B R £ 1R 1 22 4 130k et m] LA 2]
AR RE

T AR B AT T BORA B S B

(BURRE B AT B 26 33 45568 2 FOUE - “ AR G5 A8 HABHZUAA 1T B AE U 45 &
NIFTAE PR BT BAT A ARG 1 , nT DI Ff A7 BU SO SR T BOJRIR 7 iR e (1T
BOJFIAYE ) 55 12 2855 2 O T BRATEHOWAE b, N RIE Be 2 Bl A i UM SE W] LB R IR IR B H A AT
R HLE , 5 BATHTBORE 2 TR AT 8 20 AR (AT BORIA T ) 56 25 4058 1 s UE,
“ATEAT AR A AR AR ST BT A FIE SRR A R GEASE A, AR IRA” . 78

FEVA TR TEORA o BRI AT A E W

(=) BITBITAR FIEXR"

MG AT BOFATL ) 55 25 2655 1 aIRUE , IO NS S ST EAT M A M F R R . B EH I
g, TEME B ATHTECFIA T, “ BB R HCR A 2 BUN R B A THTBU T, AEBUR R B A TTAT

(173 [ HImASGlATEE ] (AR 2015 48)218 H,

(18] FEiFRABA W EM T BUNF 8 H AT, BORE SRR AR A IS T AR 55 00 ok , X R AT B8 s 38 B A PR 37 R )
5 TIRE , TR T IR M1

(19) ZW[H MM (FrBoE) B aie, i E R it 2009 4ER), 55 116 3L,

(20)  AZEF LR X FRIA AR VR R PR IR T2 RO T 3R IUBUR 15 BRI BRI AU FRL 45 1 , 24 45 VR VA JB PEA IR T15 i
R B PEFIER AR S ATFAT AR GAG A AR " HEF - CBUN (R B ATFRIA R VRIA RIS AT ) , 20 T AT B Be 24 ) 200 4
555 89,55 25 I,

(213 R F B ATFATERE A XHFE R ATT T IT R E . (e A R Be 5 T8 BLBUN (5 B A TFHT BCR M T B B AE )
(RAT R (R A TT RIE MR ) 26 2 4548 3 TRUE , “ BRATBONL OGO o /E AR BU AR B, 53 0 4 T BUN (5 B TIE
SOOI T ATENLG T LR R BN T2 8, BARAT BOVLICAE H Aot — R4 s , (B M BT MR Y IR AR L —
SETE LT MRAFIE . (CBORE R ATFABI) 5 2 4%) T LA ATBONLOG I L P s I AR HE 48 A FF ISR U , TR AR 4651 X 4
SEARRE AT SN G Sl [FEE, X T LA (5 S AT R AT 0 58 L2 200 A , 47 O LG 1 268 [ 24 SR RS AT R (94T
Ko B TEHRBEC TN, A HCR MR S E AR LA IR R R R (LB ] T s[5 - WA M B RMED A 4
Ji2] ] (A 40 2008 4F)31 B),

.22 .



5 B TFAT BRI B9 3 8y Fl 2 E ke

BAT I BIRR ) (BURE R ANE) 7 o FIFE R FRIE G F AN GPIATEAT N Z B BI5E R, A m] LUK H A
A RN SBUNE R Z R R 22 25 0 TR C 5 B A E (2 55 B A% i OCsERT7E . 7Rl
AT BORVA S AR SR DL WS v SR BRSPS, S BT BOH LG B T ik e 5 B
PRAPUECE R 5 09 H B 3055 2, A7 BOUL G B XT ELA B S 4R A 1 P ik A R I 2 7 5 25 D A A
fit 1230 U R 5 IR TATBOMLOC A % e 00, A ORI O B o 7R AR B A TFAT BORIA R4, R
M R A

W5 CEURE B ATF A0 ) 57 33 2550 2 SR RLRE , U5 ROZ R N (5 B A TF I (RALIL S5
g BN MIAANAY RIS B GIEAEE ™ B —F o AR TEE AT HE, s T A S
SATHIEMFE AP BTN . — B A 4l VA BN ARYE BT A7 BOR AR I RsT . (Bt
AR BIERER” AU A BRIV A, ok R AR TR L AE 1 Sk A AN Tkl o, AR
PECATBOAF AL ) 26 40 45 20 61 2530 2 FRIMLE , 28 A AU B AT BOVF i) R SE FIAT O vl B B A i
o AR AN R BEOC T BIAT B Al SR IR AL ) ik, Xof T2 B AR/ 1) i 91
ST A AR, EEAPIRMARE W . 55— 8 LA, £ BRI A I i B 23 PR IE . —
S PR A B A 7 O/ T R A A 10 53 5 DS AT BURVA S0, I L TR I D — e A 5 — 2 A A B A
SRR R AT BOURIA SR S0 Y B >4 R TR SC R N 50 AR DL, DR B A 5 RS 11 P
FURIRE AT IS JE I UM F SR AR . % miE R R A

ERBHER, FAERELATR, TR G5 — FRFTEZRAFSMELE
B A A E K F 0 — RN AR B0 AR5 KR 8] SR AR AP F AR LR HX — P AT Y 4 B I
ATATBORINEAE B FIWT 5 B = b R 0F 0 B A 507 009 Zok, fo IATAT BUF a8 ik 20 2 &
BRPAGBR M ERESERG, L5 RF 5 R aEn Bk

AP BRIR S TR B AT TECR , (E A HL AP A B 18 A S WR A PR B A AT BRI . B
IR B AT HUE I8 TR ALE AR (AT BORIAE ) 55 12 2525 2 A FLE BHLSERE S R AL 4 28 1 48
ATEORA RGPS . A5 B A ITHATBORIA A ik A B Of B 0047 BRI, PR3P B 2 A RIS AL
A BB T NAEERUR] , J2 RS A — b, 33l S ) R i 1

P74, FIE B T AR 45 A AR, 89 -5 1% GE AL A 2 A BT AN [R], (H A S i) 35K
BRI R EAAE R E . HAAFE LRI R YO, TR R, BARBA WA F0LEF]
fi, H Iz RN E R BEATERE B ATFRACH . ATFESRECR SRR At A 3 LURIA Y, (E A
S RIS 152 A _E R (S B AR 250 e B i S A, £ B A T SRASUAE S A 2 WL

(22) ST (MG AT AE M REA) B I RE 2011 4R iR, 56 27 - 28 BT, HFHASEINERZRMXERE THE -4
JEVR BRI K AEAS TR S RO S5 R AL 37T

(23] FRIEEBECA ARSI AP R BRI S 5% . S 0L Stk - (AT BOK BRI F SC R RIS E) | (58 Kk 2#) 2016
AT 3 01,55 169 TTLLR .

(24) ZWRIOL A EIRT (s AR IERE O T # BATBOA A BT R B IAE ) Z i) , B HRIE 1) 2010 455 4 107,
5529 =30 T, I RNEMR (FERE(2009)20 5) 45 2 SR HUE « “ A B R AN EE HA SV AT LG AR A THAT BUF AT
HE AR TBOA T B A 1D SRR H A RS, SRR AT BORVA 1, N R B B AR 2 B XS BT T R RE I R s
Il

(25) ZUL[H JEREFR  (ATHOE BIE) RN , b 50 R4 R 2008 4R R, 55 217,222 3L,

.23,



GRBGEFER) 2017 %2

BRI RN, DR, AEAT BEHLOGE 16 R R R R E AN JT I, 35 5RO AT d o 18 94T BV 72 e it i
P (BT ) BT 3k, TR H B —E R T4ES A 2 AYIER S AR A1) 5 5 Rl B
PREY WA H A, mT DU T RIGEA T LG AT £ BB N A X M 4 0 2 SRS AT B 3K
R 2 X RAE X — 3 B BRI L A AR (26

R B R A N S KR AFAE , AR RAEREA AL . EAF A BUR S B, AR RO AR =
AN TFERAL, AR AR R R B AA R R BUNE A IR o L, RO AU 55 T4
FEE FARR ARG . BT, EUR AR AR DA 4 HEEE S T A B 5L T H 3, gt
PN E S HFIATEA T Z SRR T A FOCR T, B BAT SR AT BORin 95U B s . X 2R
PRTEBLE S B AT TEORA P AR R B . 7S B b & LIRS VR AR Rl B £ 100 A A B I iy
GEHE  ABAEFEAL SO AR 4K, IS — MR DR 10k o

HHE AR A TTBON R BB HE G 2R A TF R RGE , T2 T B HE B 5 B2 o AT
NIRRT, RNZAS B 0 CRURFS B AT 25 01) 55 14 25258 4 00E 19 [l SR04 L RDIL AR AN A
BAL” AR AN S8ARE 5 B Z B, 5 2 IR AATE T AEACZ )5, it ml L
ARAFPERATBORIA 0 I A%, (H LR B MR X5 B AT B E 1 3 WL o A i 2 4R AE
NEIRUH . BARCBUR AR A TT 2601 265 13 Z5HL5E , BRIZ A BIRLE M AT BOPL G £ 30 A IF Y BUR R &
b, O B RN EE A SN w] LIRS B B A7 AR T RHIP SRR IR 5 2, 1] [ 55 BE il ] 3 07 4% 4%
N RBUN KB UL 77 N RBUGHRTTHESRBOHCBURNE B o X2 W U0R© =75 227 bp i sy
IR BARE S X THRIRTS ZARUERPE T, 775 O RS U S SRR A B o ATE AN, IR T 22
HTE R B BRI 05K 5 5 A Ry, R R 0 R B2 R RS (5 B A TR B 2 — 270 B, A
CHUNAR B TF2:00) 56 20 2650 2 KA IUE R 028 7 = I00 N 20 v IR L 5 0 R R 7 22 A 2R, o
IR EAREIF AT B AT I EMF Z — o Fem N B R TR AT SR NA ™ A BHF
SERRIA T ETCOCBUNE BBGTR e 1 B AT JEUS VRIR BB A8 )2 45 1 s R R A
B ZH ZUA AT LI BT XT R (5 B A T U A Y25 02 ol s A T2 AR AL Ak i g, SRR AT
BOFA R, NRIEBEN T2 3. HE A HOE AT B BURN R B2 5A N RS BHIT AR G 2
AR JE TS B A, ANELA A I 1 SRR BEAR 250 7 D, SR, I AR RRIR 5 b ol 5 1R
JEU BERE LA A R VR LR b B 500 LR A, o R R A 0 31 SRR R S A v
TEHIE AT BUGAR BT BT, 2 R RE N 2 0k B A 1) s 70325 38 A9 15 2 A THAT BOJRVA T AN B AL

(26) [ H #7848 | (RSB 2013 4F) 169 HE: M,

(27) ZWESIAE (BUITBIE G  FERZ AU 2014 4R, 55 143 - 145 5, #3 IR 55 BE A T 26 THlAT R AR ARSI
BUF(R S AT IR E L) (5% (2008136 5) (LR R EIpEIL) ) 55 14 ZZHUE - “ATBOHLICA HIE A HE A
FEARNA P AN BRI T T BUR R B, T LIRS AR AL 2 A I N RIBUSERS BT %24, JF A (B A28 L)
T AR TAR AL, B 2 B A AN FE B, T —HOR T AT, 768 4 B i i T DU HE A

(28)  HHUE - “ BURE B ATF ISR Y WHE T AA: (—) FIEA MR S A8 KR J7 50 () A A TR I BUR (5 B 0 P 25l
s (=) HEATFRBUNE AR

(29] (2010)FFfliF%45 193 %,2010 4E 12 H 14 0,

(30) (fERATFANEMPE) S5 455 6 358 12 2658 6 TS , Bt LU TE IR B0 th R TR ALY , 105 B PT LA SR A5 U0 B APk R
ol RN AR A B Y 12 B A DB R VA R o

(31 AIEE B, CEINEI) A5 14 FCERKRGEH , R TAIT) SELATFHBEER S B —RARIER . Kk H7e sk EUHE
BRCBURN (R S ATT B 45 13 ZRAYRRIRT ZERALE , LSl izt M A o

.24 .



5 B TFAT BRI B9 3 8y Fl 2 E ke

AR, JEE JOTE IR F C B RRIRT 2, WatE it , SR CBUR S B AT 5 01) BISE % B 89X &6
13 25 RRIRTT 2 AR SEIZ e AR I A TR E WL LR 1§12 1 35 BT R OR T 28, 15 00, a2 i
GRS SRR BT U, FE SR I I0 8, e X B TR AR OB R B o ML BE XA FFIR T
TR SERA T A, TR BN R B2 505 R AR RS A BAA” 1 74 o e (32

(Z) ARERWNEMBFNHX R

TEAR R ATFIIATBORIA S A F s ik n] REA AUEA T RS Py Hh B WE o, S BS54 R A T A R )
RHOR o WAL, 1 HLSAFAE— > B WA SR A S AL S5 TR, i8S D) B A5 23 AR, I T g A 1)
Eo O sisEay e LIV E ENUY IS FWNLEN GIPSE R DN ENCE  ES TR EPS 2w S Nk I
B WA AR B B S8 I E AN IR TR WA 07 3, i RIS (RT3 (R T ANER T E R S K
S, I RGBS B o P SE S RO AU O e B A T O P Hh B — 00 e ZEASOR), AT i
APETHED A B S IEAGS , ITAE T W B BOR R T B % BAR A AT LG K — 5 B
M, {EL A 2 5 NAT (R R RE , i 2 W UEASU Y 2 SR R MEA RIS AN OGS 00, A REA At 5k 4
PHORBEN L. (EREEFACS TR SC R L, BB R AR TA7 BORE PP ) 25 55 N M 3 56
FNIA AT A S B T Oy TP AR DA 5k 1 R s AU & T — B AT A, R 2 7E BUR (5 S B R]
ik B AU M SRR AR, RS AU & T S Y SRR B3 S SR I 55 T RANTEAT
BOR P P A [ B A, JB T RS B A TR R BE 5 {5 8 A TF I i S ik 55 1 R% KL 1
2 BT LA A TR B 5

FORIZE A A RTERSE B AP S X o FEATBCR M RIARSCBERHE U2 e, BN B (5 B —
HUSCR AL AR . WATBORR P IT 8 5 — B BT BT o B im0 ) 285 2 61, 24 3 A ROR) 3 56 &
NFT TG B S5 A A 0T o R AR I — B B, 24 38 A BRI 3 5 R N B8 RS AU B B 462 2 A
KAETEA . (HIERAPIMERL: —BIAFMe G, AR —; BB —m3E s, W aff i —. 7afl
[, (AR R A k) LA B AT 5 CBORAT BURE i) b A B WS 6 S WL & T IR — (2 B, >4
FNAEATECRE Py a] PR T B B8 B on A (5 B A THIRRA . R [ 5 1 X A7 BURE P9k ™ 58 46
FEB 1 O, M3 SR E O R AT Oy sk el i 4 A R 25 MR B WA . B ARTE Y 2
F—Se B P RRINETE T — k" LB TEEOL BB AR T, AT T BOR R AT T A A TR
SRAUAN N 32 2 HOAR ATk B D 7 s A R, LS 0 25 2 N (5 B AR P B B AN IR Fe S A N T
Fe T 15 5 M DX AR B B R 7 T, Bl W A5 2% AT RE T P AT O A A Ak B 52 0 5 478 A 2 R 2R E ) 7 0L

(32)  IELNAT 209 ROIORE < LA IO 2 N RTER 0015 I, 0 BURF (5 A TR R 2 R AT, R 415 B A B 2 nd
AFLLATE? LU RIAAR] SRR A5 BARIBUNAR S, SR * A TF 9 J5” B , R 05 BAT S B HEHLE B9 A S A5 1Rt
ARFATE S HAE  CIERCS (F BRI , T BUEADFSE) 2010 4E55 3 8,49 106 - 107 5L,

(33) ZWPTER  GEYPHRAIT SEFR ) , BATEaE XIRE 344 (2005 17 BOEH S1TELFR) , op RIS Be sk H 22 07T I 2 7 4k
L45(2),55 147 - 149 71,

(34) A EHEBUN - ARKEFRINGHZE TGS AT =AJZ 0 (1) BAFTEAT AHESE T #9(5 B ATE; (2) KGR L
MERRZRESAHHGEIAFFER AT (3) BT AR A BFEE AT, IHFUAE—ZRAT A EFELREHITA
IF, 55 IR U AR BELIC A A~ 2R VR , 58 2 A TP 2Z 8], RS ER A T RE . TifE“ AR - AR - BURF” B9 A2
BT BUNEERIARATE, NREBH R M ARATIT . 204/ (BURE B ATF IS 152 5 , R E %) 2016 445
3001, 505 42 —46 T, Gt A AT ERAR Y2 BRAS BRI R AESE — 2R, RTESE 2RI, T4 =2 0O ERGE
T HE B AT IEAERIE AR 2 18] HEE—FIEE R WAEATBOE b REOHE X TATBOR T 2 3 AR 3 56 &R N B B8 5%
RIS, FURFAALEY B SRR AR AE B MR BRI . M F 2, R A B TR 2 RAS NBOABUR Y 1
o SEH NN, RITFAL T BRAE S YE4 A S A S B 5 T0 56 92 BB, M B BURF U R 45 S

.25,



GRBGEFER) 2017 %2

e, R o RECA 350 T ) R i A v R T RS S O TE A, i R U SR BT 5 98 e DX P A o
AR (e A R B 56 T BREURF A SV A THAT B 8 T R R RLE ) (AR AR A B A T ) ik i
BE) ) S 2 ZK55 4 BRYHLE « “ AT BRI P S5 3 A SR A LBUR (R B A TT 4 SCHE £ [ R G4
B AT BOLIE RN 242 BEAR SC Rk A AR A RLE DB FANKS A IR SR A T R IA 1Y, “ N R
BEATZH” o HBAAE T, —JE B 1k 2 AL AT B e A7 8], 1 A e 1 1T sh AR R iR,
T BEL A AT BORE PP B AT 5 i S AN 25 3 I ) 074, 300 3 VR ) 2 5 = 2 PR IR P B8 45 % ol 2
AT ERRRR” L3¢
TERCHI R BT Ry v, — BRI T RO D) SE A AR, U T 5 30 A DR A 2 iR ]
s ZATEAT AR o AAERR [ B L IR B — e M B 0 R B Y SR B RUM] . (A7 B AT
RS 42 245 1 KA 6 I (AT IO T i) 25 48 28505 1 A 4 IR T IERR e i A OIE A RLSE , I3
Bl VAo CUESE BEORE) AR . A (AT U0 ) 55 23 4520 2 SR RLAE , 3 RIS = A n] DA B
BEHTE AR I BB E AR AT BT BOUE S RS FHAR A SRR, I, TR AE B A TR A 8]
FTERE R 2, JEANRECR R HE AN BB AR B A R85 B HF AP R BARBERUA B A
LA R B Ao BN, RIS B 0%, BIIFA7 I 58 6 8O 224, 2455 A AT RLFE [ Y48 23 A
G RCZI8] A i e o R BGR AN AL 1 SRR, RIS Ik AN AEAT BORE P AR A 1) SE 48 3 A, A
N R T A B EATEOR A . Wit , A A F T 53 ANk AR A PR, fe 2E B £ B8 JT il BE
(R ST, 0 A ] WA o JBE ) A i o

= AR BATHTBOFA B R

TEHA TR 2 5, 50 EAR B A THATBORA IR A £ L3RR KA . (EA I REEC ATF
SEBRIA L BIEARCER AS 20 2 bt BOAS B THAT B E , T D A Gy b /15 B0 1 3, Xt 3 A
LR R o AR AR SRR A £ IR I SN E

(—) B HIIFHIF 28

SERATATURIR , TR IE BERCA], 2R LA UM R4 4 00 2O R , B SURI 3P 28, HOR IR A
AR R £ o IXAEBIIE b RFRAVEBE SO VR A 45 , 7608 B 1 b SRR A AR DR 10 b 2 ik
ORI B XA — MR, Rk e e o [ KW B SR as B, O 1 kSR iR 9 s ik BT L, HUA 7
HA M HIVRA I BE B s 220, A RE RS ShR il , A ek DUE DB SR HTRIA IR . #0552, e %
WLy S R B 8 T LS USR], 703 Uk g T L 448 B it 57

TEFE R AT BOIRIA R, A LR B 2B 20 BRI 55, A BRI GR 37 5 — , ey
] DA e B A A i A S B A e R B H o AR TR EE ] A6 )k A TR AR A 1Y T L 5

(35)  ZUUAREAR SRR BEIRA TR 2 AT A e 5 Bt il BE—— DA 5 1 SR E 2 ) LB ol ), B AT BOE = 2 E 40 (BFiRk
il R RIS B S AME B A B, VB ATBGE S 2 2010 AFRR, 5 163 - 165 5.

(36) 2 F (BUE B ATT RIEMEREA) e th Bk 2011 42K, 565 115 B0,

(37) M TURRYRISE 5 5 BEAE B O FR ,  JRUAE BT 2 IR It 9 S A T A 7 &5 A5 TG I 24 A% AT VRale 89 0] i TR A, T8 SC Y
VRBRI) 25 2 DAJEAACER) J 300 155 0 3 0 20 UM TR D 845\ AT IR VA JCTR A ERIAR RIS, 2R, It A% 15 0 SCAR e ) ) i
A b JRILE A, KRB o [ B R MT5 | miE e | AT B R 53 IR (ASCEE 2006 4F) 268 T (& ILEE AR
HTETHE) .

<26 -



5 B TFAT BRI B9 3 8y Fl 2 E ke

RERE VI AN . 50—, AR p0 IR . U A9 URIA H A i TIA Al 5 By JRUIN AR B0 1% 58
B, ol E MR BT SRR S 5 =, W R IR, (AN s G URIA H B 25 X 5 B =
NIE A E , B S BT A S BRI AT i A AR S BCE RIA I AT A Y TR Ak e A
SRR P ARIE X — B R HE R S 2 1o o 300 T4, AR AR B A AT BOR A, X Fiopk Sy
VRAYH £ BE BE R D A0 B SO Ny PR B AY e 2

(Z)IFBEAFENRFETRIFHF

VRE AT ES AR IR, RECH PR EIE  H—EATEHLCE & E 3 A IF T AHSCEUR R B H
TORATBLICA N MEE R FE A TP MR A TFBUNE B X TR, A TF il I 2.
(ERATT REMRE) 55 12 4655 2 WHUE - HIE ATTRIBUNR B E & ARATT , #il B 20485 J
MNARBOZBURAS BB 77 2RRAR A, Bty B A TR 5 0 sl U W B iy O35, N RS Be 1y 24 1
PRI ] J5U i Y PRIATE SR o (B {EARE R AR, BAR R T BRI 7 sURIR A, (B I R 5 BT,
SRR T 22 IBOUR AR B, H AN R BORF 23 i AT AR A T 2 TH 4305 74 AR ) 35,0400 s i iy ik i ) i
HABEUE 229 K

XFFARATFARL E S ATFEIE , (5 B ATF RIAMRRE) 55 3 M A R R A HABAL 21N
RATBILRARIE AT S A TTBUNE B 55, EAE I N ROEBE SR VRV 1, 724 5 e 1 A7 B
KA CBUR S B o 34T BOPL I I 28 52 sl a0 A 3 25 SR e iy, ml A i) A Bk g 4 A2 I
VA AR B RO AT B IR IR A D KB 2 — B TR R £ o 55—, 7EA H Ml R
SE 1 SKRIRARATAERT , ERGRVRA L ZEA R 5 55—, 1047 BOPLOG H IR 2 T B g A7 o 38 B A 58
ROk TEAS S IR TR SR 5 =, i 22 IR R R T AR A R R R BRI AT
BLOGHIRE g 42 X % i HAT TE 2 PR A, H 3 oA BEL I ) 05 s 2 B, R 2wl i B i
THTERRT, ol LU TBONLE b A BURF R B AP, LU S PR i 2 I i RsK

(Z) BERAFREFRENIFAF &

(5 BATT RRAMRRE) A E B AT AR P IR Bt fe it 17— a9 PRdr, S0 1 2850 1 350 2 ML,
“ATENICRR M A BUR R BATT G- IR G UUE IS I 7 8 TIA B2 S . B
AFFEEOR R BA TR E B AT — T . EIAMO(E B A TR P IR B, RET AT Rk 1L
RS EL ] T

1E B ILRIE B 2 BF BRI R X MR R 5 B ATF S, —F LR

(38) ZUL[1E] B BAEH/REE - $I75 (FFBORATE) , EOLARE, L U 2003 AR, 55 387 -390 U1, FRIE| 5 vl X 242 R JE )14
B AT 5 — SR DO R U , AN LA S B 3 e A A B R R D AU Tk AR TR A9 5 25 = 7R SEAT IR SR 0 Ay i )
t, BRIRIAZEEL, DIBOLRE SR RBUR (R4 /Y F B 5 50 =, J5U B 32 B30 5 A AR S 0 AT B G B S R A O, OF
ARSI S BASUR s S5 T, S5 B R BRAE TR 1 TR MANGEIOF RS 48 4575, I A T R9AT 0 B R 4R e de, ) LR
Yrike ZULRPE (AITBUFHAE) , A TIAT,2005 4245 3 Bz, 45 95 - 100 5L,

(39) o, fE FE RE A48 AR AR 4 AT TR AT RO 3R TR BICAT B W, R BE A, IS R WA TR AR I, R B
il EIR BB AR RNIRE " o Chomi NRTEBE A ) 2012 4255 5 9, 55 48 B, Skl i) LB Sy —Flp SCAOVRIFI 4

(40) [ H TRyl H - WA PIEDBEAM I L5 4 M | (3£ 2008 4F)36 HZ M,

(413 RN 55 )RATRLRET” (2 0Tl 4 - (e A\ Rk B 58 T BRBUR A5 VA AT LR M4 T IRV BLE ) , HF [V i iR
JAL 2011 ARRR, 36 51 =52 50) I ANZ 24, PR HUET BT AR T BT

(42) S W2 F (BURE B ATF EIEMREEA) , B At 2011 4RA, 45 133 - 134 TiL,

.27 .



GRBGEFER) 2017 %2

Ao N 5] S 5 600 vz R A E R R B 69 (R B SR adRER) T N
H) A AT IZ R B BT, R T 4 E 0 RAEEEAR TR R A AR R R AT TS B A6 R
(XM A RE YRR EE)NSE 1 -22 T, kG RERBES 23 TREVUGEHH 5, 2
ABHe, BREIFARIEP MEGERRET TEH(EXREREY RREL), RE
ALEZRAREFTZAEG(EERNBIREYIRE L), KA E B IR L RE B ITR
M, b ARE L ZERBREWPIFGRERE T HRBUTE S, BRE T SRR wiE A
T 6 BTAE B, RAE VT L F E Ao iR IE, BT R 4]

SR, e B A Z B g bR gt g8 v, It AR (2 L EL A B A T 26 B1) B RLE , 3SR A 0T
BTN E RS BR 9 T A AP SCAS . ELIERAE PR AR SCAS P B s b R el A s
FHEABATAIF Wi, B SRR RR . B M BAETRA TP AR Bk it T AR IR 3 o
TRIMETIZR AT E RUR B R £, 2 75 D AR B $2 T KR 2 X T AN A TFJR s s VR i 19
VRRIRI AR , A7 05 BE ISR BB IR URRI R 55, AR BRAT T AL TFER I B AT B 58 V28 T 2 EE, Ik
() 4 18 I A REE BE MR P LB VRO A £, DO ANE RS B 2 MIE I R, R (R R BA5 B A TF
ZM9) MUAE B RE PSR AT SCHB AR EARTE K . e L, A Ul R B o 28—, BRAR ST 3437
KB HATE T I SCH RN A TR SCRAE D e 5 st SE B0 T ok F A28 = 7e S8 it bl # 4
O TAAIFRTE 55 =, RS U A A TP, Il o A REAE B 2 F IR B Z AN R i 15 B
T H A LAY HR Pl - S — , (AR B A TFZEBI) I A LUIRE A RE AR B A TF A E T, A
REMEGE ATEHRIIA AIF 55 55 = (MR B AT 01) UE 1 ad b W S0P a2 i 2
EPPRI T AT, DR B s RS i BT R PP MUT IR RAT AT . B UiA I REVE A 8 s T R S st
PEAATIF A , B AT LU EANATF, — B2, F7E & A TPl (B3 38 SO 52 /5 440 |
A f A BRI -

REZBF S5 5P AT ih KBAS THIERE L6 FHRAF AL P ARE I E
MRS ERIDIF RGNS L8, R TEEAEE LG G, Bl EFFLR
ZNE B RATF R R RBAE AP B iR AN B A BRI E R E AR P
89 RN TF 3 5284935 89 A L5 R RS

X — PRI, RO AU g —Fh SAPEASUR] , 7 24 32 3 1E Y R iy A PR B JX AR A 1 4 7 1 O e
M) 4 EAT AN T RMEA R A S . BRI T BURAR BB N2 VR AR 25t A PR T 2K

(M) EERFITBURAREIFRZE

ARAE B AT TBORA BOVRBO R 25 AN 5 6 2, SR AT VR Z B ? 1l £ 2 R g a1l
RIEMBRHEZR B 2BUNE R ATTEE S, I EE 1

e RARRAM BT ENTFFER T(BUMZ AT &) L EATARAEA

(43)  HITURIARZ ORI L DR IS B AR E R AT R, INARE WA I h R AR iR (2016 ) & 06 £74¢ 237 45,2016 427 A 17
Ho ZankBe A rE 4T

(44) [ A IEHECT S5 BA00 1TEeRR k[ 5 2 i ] OR3CE 2010 47)378 -379 HE M,

(45)  HAREHAPT 2002 42 28 H AR, Fm 80 BT RFHIGI4E 56 &2 5 467 H

.28 -



5 B TFAT BRI B9 3 8y Fl 2 E ke

EF,RAMRIEAR R . S FEARL S RFARI R0 2Ry ABF 6 E R0
WNE R, R FH e RSy R A RA I, AR GE TR BT A AR R T T
ZFe A A B RS AR AT, B E T RAUTIR M LB, R T ARIATIE
8 JE Bk | RN M) R M T ARAT Ay 40

W HTVRBUZ AR T 9 — Bk 22 B, — A Dy 2 3 SOl 52 A T T D), A 398 O sl ASC ) O e g s 22
P L7 B W VRA A E 2 50 1R 3 2 3 A RURAL, T A B 4 1, i EL DR s o 1Y
B 5 I R R A S %, e AR G A B2 S5 75 REAE HH R

(AR B AT A E W VRS AT BE -5 S8k P CR B i) A R BRI o RO AR A7 8 A i)
EMATEUE, AR BIHLH A, AN R G AN A A AT, AN TEUCE . DR R A URASU B S8 D FEAS KA 22
—, BRI SEAF B TIE A, i e Xt Tk Vet 0 52 B0 55, AN il 08 Bk IR . X T15 8
ANTFRIATBOIR 00 LS BEAE VRSB T o 325 g 2 A 34 T R R A2 I f 3 ) £ B 15 A
PATPRIHEI, XS B AT BORIATEZ WVRIA T ) LA RIL ., fEf5 B AT, il i
VR SE S AR AE AN T SRR, e TATEUE AR . URRT AT BORE 3 A B A8 A F A, 47 L
RN 5 5 N R T T UL B I 24 T P R A T R e e A B U SR A, D/ 2 o N
i [l 77 FOR S BUAT BRSPS FL N 2488 e —E 2 PF 1 T LU i B SR AR IR 20  TI0IL
VRVA B FH A IR SR 1R R A T A A T 48

IS

R B ATHTBORA MR BATRRIRTE . 725K, FIHALE B AL E RO, o 5 B2
HE AR AT R IA SR AL 1 It SRS O M) A At . AT AT 2 RVER AT R A, AE RS S (S B AT
HE 25, S-S5 R (5 A TF B B i S R e AR o X Rl O M-S B 9B I A AR T R A A9 AT
VRVA B EWLVRIA o SR, R AR5 0 Z AR TE T, E AR IR 5 T A BRI 4, TR IR 55 T S 0N
B B HGEAT B A LM SR o SO, 15 SV THAT BORIA Sl A 2 LRV BT o A R AU 55 T

(46)  (BALEZVR R I 7 6 SR AR EE 2 B X BN A TTE R AR) , Bl NRTEBE A 410) 2015 4555 11,55 43 T,

(47)  TEAARKREBIRA P, WA WA, ARAHT 2L A Rl G REVRA ) , SREVE P, 1 ) it 2008
AERR, 5 191 ~ 192 T, HAKRERE 1978 4R 7 J1 10 H A AR I S A5 SCHy A S P RASUIRE I b 7 3430 ke e o A4 1
A 3255 5 888 T) o Sri# AT 1988 45 1 J] 26 F I (s B ATIRFHI G 42 1 %5 1 ) Bi5 i, BIFATER
VR FEBR EA R B R A G ARk 2 SR AR , % AR B — B AR S T X R DL, SRR IR, AR
R AR O B Z A VLR XA AR B IR T o T RIEBE A RO Z B e . R 803k B 2000 4F 5 A 30 H A
Pegiy IR EL RO TR (KIDIRE IR 1719 5 40 B7) « “FESREVRIA P, B IR A LA IS A ASUM) sl i phe 21 43 D B H
B, TS AT LEARD T 2 35 A AL T8 5 ML RS2 R b SRR AN TETETE B S A5 2 B G, i i A 32 5k A BRI
TEHEC AR B Z SR AR | ke 2 ORI DR A o B 5 IR URVA I BE 60 158 1 90 76 I e 2 A 2 1, 5 B A SO, B R
WAL, AR A Bk MR B RIS U o 270 o T FRAS, B 2% 18 T 900 PR 3R AR o T Ak VR A 5 PR ) R VR A 285 L
VR 2 SR R SR B G R A 0 S SRR AR B L R A HL R R A 1 R o 92 5t R VR A VR IA AT A 25 AR AR T St
VRIAZA AR T 228 AR BER SRR AR 7 28 N R RIR AR G ATEVRIA b BRI S 82 AR F L S0 A5 AE T4 A DG 52 (G
MRS o B RS AR ) AR o 6 28 Rl Y W F R T A IR o 8 112 S0 2 A2 )T 08
8, i P IR TR R F AR IR A, N BRI e I 4 B8 I AR, I AR 9 4 25 LA 30 46 B 5 e AR
(ESERIW]IE g e

(48] URBUS YA FN G, 100 VR AT BT S, 52— WEARAS 1k AR A B, SR IT 25555 AR I 2 2 289

.29 .



GRBGEFER) 2017 %2

Wi, MR T A NBIER R 5 2 B (5 B AT, B LU N5 28 H 3 NS BT B ) 5 8 =2 a5 Ao
AN ANPER IR o AT BOLOCHTENE HF B A TTHRSE I, AR R i AR Re B, T H 2 A i R I 915 2
ST AT AT, AR, ik Be e 32 BUE SA TR AR I, AN BE S 1B AR B AT HIEAA
NIRRT B o (eI T U BERS R 2 ), i T RN R 1A e 2 ph 95 B S (HASURI SR 5%
XFFATBLICN T3 A TFMAR A TF AR S, 24 AT LB 1) 47 B i , f n] SE B /Y H i
R BHEAREE B AT TEORR , al I sk = Urp R 25, AMERF RREGR . R AR G B ATTRY
HI G, ATBOMLOC R REZS T 06 AL I, BVAE 35 A o B b i AR 2R 1T BUR {5 B N2, LR R 23
TR K o AT BAHLCTENE BATTRE BB RIE , o R Se ik L 2 B ad, vk et
AN E . FEATHTEIRA B A 45, HIEIF I M H A UOAF B BR &, I L 5eh
WEVRAY R, 2 YRV B8 S T LA 3Ok s AR I, T AR S B S, L PR R R AR
R NBIAARNZ 5 A5 B TT S B A5 A TFAT BOR e B9 J5U5 BEA% T 105 B A JT H i A
JE SRR B T XA RIA, FE A A R R B AT BRE A TR E I A R IE BN AY
B EA — BT, — BIEBENE BURAE BT LAATE AR AR A 48 1 HOE AR A TT . 22 TXHE R
S TFATECRIA BT ERLR , ] @ bR ml ik SE e P A R B8R X, 255 B A TT B N RATE 20 IR

On the Interest to Sue to Disclose Public Information
Wang Guisong

Abstract: The right of claim to disclose public information has become one of personal public
rights, while it is used to protect public interest of supervising administration according to law. So the
administrative litigation to disclose public information has double functions of subjective and objective
litigation. Claim to disclose public information is to exercise the right to disclose which is protected by
administrative law. Because the right is served to unspecified interest, the prosecutor without specified
interest can have the stake in the administrative decision on disclosing public information and has the
standing to sue. Special needs should be proofed only when to re — use the public information. Even if
the prosecutor has the right to access to the administrative file, he can still sue according to the right to
disclose. The right to disclose should be safeguarded by due legal process. Either substantial right or
legal process can be sufficient interest basic of the administrative lawsuit to disclose public information.
Sue to disclose public information should not usually be judged as the abusing the right of action.

Keywords: freedom of information; right of claim to disclose public information; standing to sue;

interest to sue; objectivity of administrative litigation
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From Information Disclosure to Information Protection
Trends and Core Issues of the Research on the Right
to Personal Information Protection in the Field of the Public Law
Zhao Hong

Abstract: The right to personal information protection should include not only the right to access to
public information from the government unhindered, but also the right to self determine if or not to
disclosure personal information, especially to the government . But the public law research of this field in
China in the past was mainly focused on information disclosure, and rarely involved in information
protection. This also led to the obvious imbalance between the development of information disclosure and
information protection. The risk of the monitoring state has prompted us the necessity to strengthen the
information protection in the public law, and the research on the right to information in this field should
also transform from the information disclosure to information protection. The core issue of the personal
information protection lies in the construction of its basic theory. And on this issue, the theory of
“information self — determination” in the German law provides us with useful inspiration. This theory
effectively overcomes the drawbacks of the concept “constitutional right to privacy” in the American Law
and is more suitable to be the theoretical core and foundation of the protection system of the personal
information in public law.

Keywords : personal information protection in the public law; monitoring state; constitutional right

to privacy ; information self — determination
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Study on the Lawyer’ s Effective Involvement
in the Procedure for Review of Death Sentences
Ye Qing & Wang Xiaoguang

Abstract: The defense lawyers play more and more important role since the Supreme People’ s
Court have taken back the power of checking death penalty. The lawyers actively involved in the death
penalty review procedure. They safeguard the legitimate rights of the defendant by submitting new facts
and evidence, bringing forth legal advice, and appealing to the Supreme People’ s Procuratorate, and so
on. However, the defense lawyers face a lack of participation, an insufficient protection of the right to
defense, a lack of effective response to their legal advice and other issues. In order to solve these
problems, we need to further reform the procedure for review of death sentences, perfect the legal
assistance system, and fully protect the rights of the lawyers.

Keywords ; review of death sentences; lawyer’ s involvement ; legal advice; argue; legal assistance
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On the Impact and Reform of the Judgment of the European
Court of Human Rights on the Criminal Procedure System of Signatory Countries
Ai Ming

Abstract; The judgments of European Court of Human Rights has produced a huge impact on the
criminal procedure system of signatory countries by individual applications mechanism, the judgments of
the binding force, the signatory countries bearing the obligation of compulsory transformation and the
power of own interpretation. This impact is not only reflected in the concept and rules of micro perspec-
tive, the procedure principles and the specific system of intermediate perspective, but also re — formula-
ting the code of criminal procedure law. The development of criminal procedure system of our country
should draw lessons from European, choosing the combinative mode of legislation and judicial precedents
model.

Keywords: European Court of Human Rights; judgments; criminal procedure system; impact
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Review on Jury’s Power of Applying Law in American Criminal Trial
Chen Xuequan

Abstract; No matter in the past or at present, the American criminal jury both have a certain
degree power of applying law. In the contemporary American criminal justice, the jury’s power of
applying law is reflected in the following three respects: the first is the limited conviction power under
judges’ instruction, the second is the power of sentencing someone to death, and the third is jury
nullification power. Therefore, the viewpoint that jury is just responsible for ascertaining the facts and
has no power of applying law is obviously a misunderstanding to the American criminal trial jury system.
The American jury’s power of applying law is significant to the reformation of the people’s jury system
of our country.

Keywords; the American criminal trial; the jury; power of applying law
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Fe B A AR XA [ REA AR T T b, 32 A N 36 1k RO A AFAE AL E T, 451l n
PRU AR SNy - PSP i B = ™ A B A 2R, OB 1A S A SR EE . e AR IR T
CWIRGEE SR, AT IR AL 2T 2, USRI SBE WAL, AGRIE AT TR 0 7 B e 2 A 70 ) 3

o HILIRAESFBERIBI R 51, g it . ASCNEE A SGE SR E I 50 AR R G T 3 A 8 g i s 0l A 3T I F 5
(16YJC820004 ) (1 [ Beth sl , 332 P Ll s o B Sp ik h 58" KRB G 5880
(1) ThER5 AR (AU BE A B P IBLSE R ) , 4 [ ah 2Bl ) 1999 457 147, 25 90 — 105 Tt
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1 B S A T I Ay TR S, WA BB B2 B A L2 SR AR A A
LS RATAEYIRGE E FN, BIAnsKMEIA D, I S& FE mlvk S i) — ROV BIFE , Lk 22T Y
VRS B, — A ASVF 2 B BB AW 7 AR 2R 130 RIZLIRIA Sy, 0 [ 3k vt A 7 AN i
U] L0 ] A I TRIF S 5 I 7 0 ) 2 SR — M AT 8 G i UL, AU A Ry 3 5 126 s AR R 2 A P 25
HAFAEVEE JE L3 AR o327 2 X ik A [ R IO, O e 28

TSR R W5 RBE R Y BOEATAE W I 22 57, AR SCER — 8 7045 o) ZEMUBE & SE I 735 1)
RIS , T] B LRI Ik ZR i W P A B A5 Rl R B B, O R — 28 I B kil . ol
TIPS AP Rl AR SCER K LSS e 4% [ A W) I S B P R R B MR R
JEU AR SCER =30 3K AT [ 1925 AF LA A 7™ 12 ke 2 5 B A il B el sz o 481, 23 ol 0 A5 8 e il
JERS UL Ik R WIRGE E SR A2 o BRI Z A, SR B B 5 M RGE R I 19 56 R R AR SR
(9 IRD L, 3 S R PR B0 Al 28 2 2 WA O 0 S A FE ) B X W A e B U i 1wty L0 ) (EL A 2R
P TE R AR AL E S, 82 E AEFE ] B SO AT A W7 X 3 — )l , e T4 7
SRR IR IR VAR

N1 = 1

TEZ5 BEYESEWRE R IE AT AL R T U] A8 58 2 A s, AT ) 22 e figp e — LU T BEAY T B IR, B0,
WAL 5 S U2 LA WA R SRR 191X S iS4 19, AL 56 0 vh o X — X R T2 A A
(property ) 5 “ W)™ #” (property right) JXLEMEE (HEA S RN XPIAL (right in rem) W7 #752Z,
UNSRYEIETE R WIHA X0 W = BUR)” 55 B R I8 A sitA A AR AL e e Ay m] BB, B 2 U457
B BETE R IMTHE B AME 5 R B L RYIEGE AR, N AR AN 877 1% (real property law) 5 &
NI 73 (personal property law) (51835 W70k 55 M -F-35 W™= 1 B9 DX 70, ey 8RR L IR BEARTE A9 N
5 S Rl G T 05 BOAR FE W EE , R SCRIBE ST R B e T 2, 5 =, D9 U5 i3 B, i
T i 2 BT B B S0k rP A SR B AR AR, 5 Rl R IR B A i 2 LU

(=) “MFEF" 5“5 RNF" X5

BIRIESE T IF AT o — o W FAEAR R (B3 [ 2 AR S B, i C A 7ER 0 7 AL

(20 PP CrP ORI A 0 7 12 W — P E R A BRI AR B R W) , BV P L LR (=) ), P EAR KA
Jitl 2004 4F R, 45 122 1T,

(37 skMS. (SR LAMAGEE IR , BR(3%54)2003 445 10 41,5 108 - 118 5T,

(4] X% (R EE EYRIEE RN Z 55) , 3GHEEE)2013 455 115,45 138 - 143 T,

(5) RN (BEEYRE——MERILI) , LR WL 2011 4RR7, 55 157 BILIR

(6) nZUL . Wolfgang Wiegand, Die Entwicklung des Sachenrechts im Verhiltnis zum Schuldrecht, Archiv fiir die civilistische Praxis, 190.
Bd., H. 172 (1990), S. 126 —128; {R/RKN - 4 H 1l ( Wolfgang Wiegand) : (ARSI 15 5 I ——3¢ T — A 2 ROk SRR A
PR MRS B PP AE 5T ) 2006 AR5 2 4, ARt R4 Rt 2007 ARRE, 55 105 515 A 1R : (AL IR LA AR SE)
BCEZENFE)2013 445 1 1, 5 147 505 P CIEERHTEIRNT) , 8 LLBGA IS ) 2004 445 1 101,55 95 BT T. H. D. Struycken,
The Numerus Clausus and Party Autonomy in the Law of Property, in Party Autonomy in International Property Law 59, 62 ( Roel Westrik
& Jeroen van der Weide eds. , Sellier European Law Publishers GmbH, Munich, 2011) ;[ H ]G W3 A : ({5FCAAE E 3 X
RIS RIEBIZCH) , P EIE M4 R AL 8 308 ) (2001 48 12 ) o 8551 A B : (OIS A BTiE 5 WA 52 )
WA - (P H RFFENTSE) 2007 AR5 15 (R 6 ) , AR kL 2007 4FRi, 55 94 015 KR Fi Bt - (R FTHE S WAL E
JELU ey wh e B R TR ) | 4 B 18324 02007 AR5 4 1,45 78 — 87 TU; I M - (o [ R Bl A ik il ) S B 80D, B 7 i e i
BT (=) ), LR ik 2004 4R, 55 122 1L,
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(property right ) JUig 4 X HEPEACH] (right in rem ) BOULES , 191 AR B - A 3i€ 5w 1738 ( William Blackstone )
AW 5 SR AN AT LA TSR b (8 S e = W R AT e SCIE ) 45048, I L AT AHERR i 5t v
AL BRI 707D - 7% (Adam Smith ) [FIRESRJE T X AL S XA D43, 52 AL
S KL (Property ) , FITA B HEMLPEAURIAR Z XA, I HLLIR A5 59 & VERCHINS LA 1Y & BH & ) 2k 451
HeVEIAXF AL L8 ASHK - 190 (Jeremy Bentham )t M HE1: 119 £ B8 R i BRIE P2 AL, “ 32 T8 N
X HEYI I AL R IR AR E N TR 47 10D

T WA 7 AN B g o TP ASCAR] 1 W e, 7 > A0 [ I 77 i 2 o 1 3 VR rh L RB AR B, 7257 A%
(F. H. Lawson) 1345 ( Bernard Rudden ) ({14 7=#%) (The Law of Property) 2% = hit 1, BHHf T “ real
right” , “property right” o “ proprietary right” 338 /R X AL, 1 FH “ contractual right” 385G [RIAUH . i
198 XA FEAT AT EA LA RAAE BYAUR] e L s BUCRIBERR 14949 19 KR T 25 5 T DA T AN
I  TERI A ™ 5] ARG RT AR BZ AR B4 o 1T -5 6 tHEASCRE X 1 G [T L BB 1] 45 [ AH
X N FETRAH] L1005 ZRFLFAS (4 (0 7= 30k ) 565 RORT 3K — 1] 85 17 [ 3% B N A 380, A AT ) IR AR DG R R
SRULIAIE ™ 5 G 8] 8 DX 0GR AT LAA A OC R 5 NI SEF, PR 1 X BIAE T« i S AR
H—UI NEECR , BHE BAH 53 2 AR S AR KA G R, B e — R E 1
No ABRZ ABATCSRIE , ZEBLSE T, W 6 R OOF A WA e AN T R0 G s N8 2 A i
N, AR B R AT ANAAT 2 S5 B A 00 N 306 435 T 6 R 6% R0 155 T B 0 52 A s B9 N o ) 348 ok
Wi, G [FBCRMAART AR 2 AR, 07 SR RS2 BN (— P B052 28 B TS ) AR U

FRRYE [ 2 R AR S A 2 2 A rh B WL AASUR 1 288 0 90 T S e DX 53 T 7 AR 5 4 TR AL
FI)H 2 20 HEA0 Y 36 FE 2R AN B T X R IX O3 bR v AT M A B AROE: , 2ETT 7 2E T X8 0 7 AR 1Y
75— FpFE——HFUFIH (a bundle of rights) Wi, 20 fH20 FLA , 22 3E /K12 ( Hohfeld ) 4 i AUR (right) |
FEAL (privilege ) KT (power) (#f (immunity ) YA FEA AR &, I DL 2 S TR 53 A Xf BRI )
FLL12)20 22 20 4E4K 30 AR AR L S 32 (3% (legal realists ) 7572 JE/R TR BHIS 19 SE Al -, E— 20
SR XS IR R A B D33, B R 22 ( Arthur Linton Corbin) N “FRATC T M= M 2k E T
AL, WP AN PR X P s AR 34, B AR — A SE &R (a bundle of legal relations ) ——4CF]
RT3 AL B 703D SR K I 7 B “ ASURI R (bundle of right ) (AR50 ™ A= T, X A0 5 ok
B 20 fiE20 60 424070 EAGE BIERE T M 2 IRIT RN . 124K, 44 W 7 B BOR] KU 5t
FERZS BRI AESE LT 2R T IEGE W& 14 7630 A 3 [ R A IV 7= 3 28R A3 o, 25 AT
ATEER MASURI S 14 3 2 figp R I 7 AL, 4511 an 58 [ 0 7 I BB 28+ G B0 =2 SR AY , I 7 2 “ AR B

(7] 2 William Blackstone, Commentaries. See Thomas W. Merrill & Henry E. Smith, What Happened to Property in Law and Economics? 111
Yale L.J. 357, 360 —361 (2001).

(8] Adam Smith, Lectures on Jurisprudence 9 =86 (R.L. Meek et al. eds., 1978). See Merrill & Smith, supra note 7, at 362.

(9] See Merrill & Smith, supra note 7, at 363.

(10) F.H. Lawson & Bernard Rudden, The Law of Property 14 —15 (3d ed. Oxford University Press 2002).

(11 [ZE]F H 9588 B hrgk (W7t ) (38 2 i) IR ESEPE, TR R E R 45 i ikt 1998 4E), %5 2 -3 Wit

(12) Wesley Newcomb Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning, 26 Yale L.J. 710, 718 =733 (1917). %
F 2 FEIRAE X X PRI XS AL 534 , 36 7] 2 DL Thomas W. Merrill & Henry E. Smith, The Property/ Contract Interface, 101 Colum.
L. Rev. 773, 780 —783 (2001).

(13) Arthur Linton Corbin, Taxation of Seats on the Stock Exchange, 31 Yale L.]J. 429, 429 —431 (1922).

(14)  XFF 20 28 2 @ WA A AR, 7T LIS I Merrill & Smith, supra note 7, at 357 —398.
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Hor 48 T HEAL L A 5 A HIA, (B3 =R AR ERAS 2 I P A b 25 22 3R, 25 B B0 7 A
REEAAUR] A A 55, DRLHRE W 7= 2 SR S0 DG W N5 N R OG22 T30 R 15 HR: Xl
E AR E GBI AR 5 A [RARN B DO 1o H T, & 2 38 2738 T 1R 6 BORT B G WL & i
P, S IE R R BE e, MR (inrem ) B4 £ B2 R BRAR IV 7= AR 5 & [RACRI G X 43 i an, DLZR
(Bell) F1F 58, 52 K i 4k (Parchomovsky ) TA , 5 & [FAURIAL BEXT ST BN 55— J5 AN [6], 0 7= ASCR] LAY
Ptk A AR — A AR EHIE R R R U0 G ZR (Merill) F s %5 47 (Smith ) Ay« “ To it & Kbl
BRI REIER LR, KIH LR AN SRR RE G XTI AN, 1T HAAACRI X Bk o 1 N Bk
(AR, )

(D) ZREOMF=E

PERE R IFAG KRB RABFEI A — DG — R, H0 705 W RS AE AN 3 = 2 5 g i 7
125 YR W P S R I P DX ), AR R

LR = ik R 3h =ik 5 B A = ik

AN e (real property law, land law) 5 & AW 7=k ( personal property law ) [¢) X 43~ IR F 3 18 322 )
T RS T RS [ 0 7 A it B9 AS [R] RV PP 7 ——real action Fl1 personal action, Fif # JH T~ {47 13
R , Bty T AR 35 1R G ) (recover ) , INTTTE BT AR 1S %) L3 ) (5 A (seisin ) , 5 2 H T4 L3
K g5 LAAM A 7 B g, Bt A DG 602 R I i ) 30 2 s 401 2k 180 S W AN [m) g R v AR 40 T
FCRYFERN L, K T NSl ™ 1k MmN 71k , real property fEAMNE [ AH Y TR REE R B A S = UIAL,
1M personal property &Y, chattel FJFMEN|AH > T Kl & BR T A3 7= A LA S ) oAt B AT 0 7= (A
AIRUR], A 45 A 14 5) 7 (movable property ) FI TG4 5] (intangible personal property ) , il U HIPH 7= KL i
BS503RV G AL 1 T RS (19

A, 3558 725 H A9 real action £ personal action 5% Ty ff (i % 4 22 1% (actio in rem ) FIXT A ZiF
(action in personam ) J-JA Xf WG £ , S SEVE AU B 7 FlE A 7 5 KA £ b B9 P9 AL (right in
rem ) FIXF AL (right in personam ) 34 X E & o

2.5 BLe W okl ok B AR R

TEDT S b S SE VR A A0 1 5 V0 4 X0, AH I A B0 A L5 12 U 7 A5 8~ 3 I 7 AR X
53 JE e RIE E MR A2 T ACR AP 0 7 A o 3t 3 1ok 5 81 0k Y G ZR R0, v A i
(equity follows the law ) , >3k Jf AN A5 7 38 1%, T2 XoF 385 3 325 (R b 72, 31X — 56 28 Al S R AE U 72 A7

| T T A 7 ASURE) J8 1 SR S IV 7 T B AR A T AP I P A R R X X — A A T R SR S

- AT DA R W2« — 2SR 5 38 30 1 Ml A S A X IO 1), 491 T 1 # A IR ] 20 7K
Hi = AL AT B 2% B il A A YRR B M A e AT SR PR R A e E e Y Oy S i
KA, W B LUEFE3Z 5 NS B S AFAE 5 75— M- 125 ™ RO 2 A ik ph B Y, 7558 12 H 3 JE

(15) [3E]12u5 - G. Wil 22 vobk . (R EIW = Ak ) (55 2 W0 , B 5048, b st R H ik 2009 ARz, 55 4 -7 T,

(16] Abraham Bell & Gideon Parchomovsky, A Theory of Property, 90 Cornell L. Rev. 531, 534 (2005).

(17)  Merrill & Smith, supra note 12, at 781. X M {3124 Ny, ZALIA 7= B RS HH A, 3 BOR A2 35T 20 25 3 e LA e i i) Ry
SR, 490 40 A P2 A A % A 1 K, 3R 25 5 PR A Numerus Clausus JEU] . See Merrill & Smith, supra note 7, at 385 —397.

(18] See W.S. Holdsworth, Historical Iniroduction to the Land Law 11 — 12 ( Oxford Clarendon Press 1927) ; Lawson & Rudden, supra note
10, at 13 —14.

(19) See Bram Akkermans, The Principle of Numerus Clausus in European Property Law 332 —334 (Dissertation, Maastricht University 2008 ) ;
[FITES 514,55 8 BTLAF ;[AIVE 15 516,45 9 - 10 11,
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XERNIE 2, 1 U0 b 7= A4 TA] (estate contract ) | B2 il 14 24 J5 ( restrictive convenant) | & 4 A B 1] 12 4
(mortgagor’ s equity of redemption) {7 F- B B A ( equitable lien) | 732 £ $H ( equitable charge) %%, M
P07 AL 77 HE R, B SR b R B 3 ok A 457 T A i e v A Ml S P X TR T T T B
4, 33K BE R A A0 ARl v AR S8 A AR B O (B A5 632 £ N BIACH]) SUAULEA A 1R8O0 (R
HIPELHE) o XARTHURO A Z2 W AR 1Y, JF AR BT TR AR . SEkR b
Xof WOF 7 AL 7N 5 R TR A U5, 3308 1 AR - Y2 A T 3 A 970 2 20 ) e W 7 AL e I RIS L, 4 2 1%
A S D], AT, RS B (), 52 2R i S R B R 2 R D B A [ A
SRIE SO AR N AT 805E i B Resh s mi e .

RS 1 08 7 A5 A 0 A B X AN R o 2 BN 8Ty, (AP 325 I 7 AU BE A 7L
S YV P R S 52 N A R P RO AT AT o AR BRI ) R EE ST LURT, XA R T
4 5 R DX, ABAE BB I I B2 N7 S, 33— DO ) T P s R AR T, TE IR 2 AR A 0 [ 8 10 7 i
JEFEERZEUNEICTE AR S 7R, A8 P BT anfal, R 2800, BTG X i3 23K 32 A [20)
T B XSS W P 2 e, e SO R TR S

-1 X6 9 S M 7 T B e K ) TR M R A BT . 25 JE B 3 SRAFFE I B 5 W AUk 2 Je il i) 56
I, M A % L M A T T AT . A5 G R IR T b thE 22 i 4 1 B Cuse ) , 3 FH £ o] B2 26 01T 36
] 4 TRt i A7 TE 1) o 7 44 B BUBAUE 24 60 , 44 SR N0 35 30 1k B 1 b ™ A, (BN - b i o
A MEH Mt 2 a8 N o IS I TFIR, KRB TFIR ) 52 45 AR AERT , B0 52 45 A
FOFIR Ay — o6t AAL (right in personam) | J5 B WX FACRIAE Ay + HAL 25 , ARy 52 2 N S5 11
AL, SRR U L A A " (duality of landownership ) BWLE L™ £ T (21 MU i i B2 B A5
FEHIEE , FZAAAE LT LA T3 T A &« ZARR R T A BR i) 48 7 b 7 A (fee simple ) , 47 Ji 1) At 10
B as 5 ZHE AR TR AE A BRI, AT DA B A 3 S 55 5 R B #F— 22 K2 s A x5 s, By
TR LAZ NI, 52 25ABEXTHT LT A 55 = AN 220 DAHIT T (9 161 22 0 B ok I AROE 1 15 HE 1 2
SEBR SR X 3 1 0 A — R A D7 =2 WY S ART LU T B G R A 25 35 5 2 A, ]
DL T At N B g 45 50 0 U 2 A 5 TR A LR AR 4 . XA T SORYF, 32 25 AT AR & A

(20] See Akkermans, supra note 19, at 336 —337; & & 1~ 5 —M (P IERZN =k e 5 KFHEL LD B AR KA It 2007 45 R, 5
91 BT [RIVE 5 514,55 80 -81 1L,

(21)  EHGFR A 3 b 0 28 125 v (9 (5 HEBRAR O < WE T A AL, X SR _E R F HE 00— R A , X Rz ™ A (0 U5 3k 7T B X du-
ality of landownership” B iR, FESESERBN i, 5 ARG TE Z Ay 4 M i A A AH G I 0 A8 A 2 © A1 B i) 4 7K 1l 7 AL (fee
simple) , 1} “ ownership” &% “ own” SRR _FALAURIZ £ W7 (0 IR , I3 SOBRFRATT B & A iy < 30457, a0 FP A T 3th ir Ay
R A B IR, FRIPAHAAL” o B, “ duality of landownership” i i &l i3 “ XU L AR (5 HEIF A 2 &
AR e A TE A28 A 5] A 5 3 0 P A, N 25 5 S R I AL 4

(22)  JHZESUFFEZ 28 ABURIIY a] X PT iy 58 = A8 BB TAF Tk Be i A BRI PB #1465 4F, 58 = ATE I ZFE AWK + 4
I, AR C AR R T b B BE W 25, 52 48 ABE T DAXTPTIZ 5 = N 51522 48, 32 28 A0S LK 32 F6 AN 4k & N 51595 4 /Y
Chudleigh’ s Case 1,45 = AR MAZFE A AL ToAEZA LA HE 3, B Al HOR B (5 3E, 32 35 Al WPz = A 51660 4F 40 5R 3%
FEAUMBFE I A O R 55, 2 a6 AR T LA B 3Z ik £ i AN . E. H. Bum, Cheshire and Burn’ s Modern Law of
Real Property 57 (16th ed. , London: Butterworths 2000). #5| A5 5]45,58 93 T,
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IR AL R A3 2 S B TR TR FEOC R 7 AR T AL, R R 1 B 38 A 4 481 7 AN i 3
SRR, i Z R T W A, TR R R UL R E , X LR Bl — i A AL
B 124

(D) REZFPHEZEM~IELR

MBI ) o TR, S8 b Y 0 7™ (property ) AH 24 T R BlivE & i)™ SO AL, REOH 24 T
TEIEVE P Y Vermogen” | 25 [ 14 “les biens” , T “ W 774" (property right ) Wl 24 BE % X HTUA FF &
ZHNAEN SRR, 5 RRE R TR XA A2 o UG A SO F2 R, AR 4 K iy o 56 0 7= A
A FBIRAE A BN W BRI A Bl 72 W0 7 A, FHAR P AR TE IR Z 8 o BAR e SE W 7= i 1 T o A e
TR ARTE 5 KR RAFAEBR 2208 (H T BB LE 44 (functional comparison ) 1) f BE K7, H i 9E 3¢
IR W AR 5 Rl R AR BRI IO R R 22 57, HA AH S 19 % ik

TEAB =I5 18, B 36 s A A9 3R BR il 44 7K Hb 724 ( fee simple, fee simple absolute in possession) 5 &
Ritivk 2 04 b T BRI RE AR (250 FEAR Bl ™ F 25 75 T8, 955635 h 1 FH 55 1l 7= A (leasehold estate,
tenancy ) 2R RIAR 22, 75 SEPRIIRE b & #5854 R BvE 22 b B A KARAT K FEA I A T 5 9 36 vh i A%
# (easement) | 3K 25 AL (profit) | BR il 14 21 45 ( restrictive convenant ) #H 24 F A Jiti 2 £ v A6 M A% AR A 7%
Ko AEAB LR TT T , S 563 v 1% = B2 B 2 AN 3l 7 4% 48 (mortgage ) |, 2] 87 Py s Jié v s Bt
ZRIEA 520, (B B AT RS2 PRIy RER A 5 KRl R WAL 2 2]

FESN 5 T, S 565 P Y “title” B ownership” AH 24 T KBk & 9 8l = A AL, BARTEDT S H %
IR B P R AR A ) ROST BT A AR SE A AR A 11 52 (5 R IE SR ) i ROE . B SE vk
H )zl A 46 (bailment ) J&—Fh“ fir G A - HA N7 KR, #4657 RE S AT AEIE, 29 A
(bailee) #1535 A , A REZ RO ABFES) ™ L AITCE BT AL TN 3h 7 FHL 55 A9 FH 25 0 7 4L,
I S 1 P AT T UK Btk 2 1) 2l A ARG B o A 3l 7 FE AR T T, 2 [ 3k v A TS AR ( pledige) | il
A1 B & (possessory lien ) HH > Ttk 22 09 BT AL L B B A ALFI £ B2 HH LR (retention of title ) F3)j 7™ 4%
#5 (mortgage of chattel ) #H24 T Rl 2 BT A BLR B 51k 5 40 wEAE G 3h 7™ a7 1Y [ 7 43 ( fixed

(23)  XAPULE B E E B F T AR IA , 76 Westdeutsche Landesbank Girozentrale v. Islington LBC (1996) AC 699, HL —Z& 1, #i 1]
Je + B4R E (Lord Browne — Wilinson ) TA : “ X W 7 5 42 R 52 530 2 APk 1 A 23R 25 B, XPIZ W 7= 0 F AN 52 17
Fz5 (equitable interest) . 38 EAUF] (legal title) GLFE T FrAT AU o BRAR S B EIAE7E K380 1 1y ORI A SF-12% L™ AL 53 85 1)
T, A0S B BRI 85 FEAFEAE . BT RIS IR PR B MR 25 2 W B o ME— R I LR, S O A AT RS DL &
LML P Z AR AR TAEHE 55 o AnSR Rt PR 25 A MRIHZ R T VO 4 WA E - BRI E SRR 5
FEAZ 25 N BIAUR I AR S8 TR AR 1 —55 43, A5 U6, 5 #1085 350838 5 BOR 35035 38 1 b = B 4 B, 32 235 N 24T 10 5 T
2SR T A" BN 2] Z 46 N8 198 3R Z 1. See Bram Akkermans, supra note 19, at 342 —343.

(24)  SCFAGHERZ R ABRRA ABGR SRR AL, 95 H 2t B0 it . MR 22000 (B 632 25 A WA L-F- 45 6] 7 X AL, {5 2 th
FIZBFIATERTLEEZ LN, I G FEZ 85 A BRI B IE X RGBT - 4 Re A (5632 25 N AR B IE )
XFPIAL, B A A A AR PT 6 PR R AR 7T 2 35, TR b 5 LAt e A L, 15 H6 532 25 A AR I3 A b T —Fh RS g oz, 5
AR FER 15 ANIACRI L Z FE N AR 5 32 84255 o [l 11 545,56 55 - 56 1T,

(250 FEDT S b AR AGT AR B i 20k 2 i AR A T 90 68 AL 1 TR 2 A0SR, ANSURT LA s B 2 3 3 b %) O e 72 = B ) 4 7 it ™= A
B N8 30 T LA 3 158 BIR i 44 7R b 7 A (fee tail ) (B P AL (life estate ) Bl J37 4% T (settlement ) 75 I [H] 1=K FU7) 1 A B SE AL
f AAKAL G o B A 19 HE22 LR, 7E2E 5 2 8 AR IR 2 26 196 0 AR IR B e 2 7 7 AL AT 90 3 i FAYE B TR
23 (VR HR AR /N o AR [ 1, B 0 7R b 7 AT 2 1l 7 AR 45T L BRI 9 A SRAR 25 B G i A R 1 P A 25 SR 4G,
ANEAFAE s T 99% WYFAAE -+ Hiu AT 2 LA B 28 2R b = AN B X 1, B ) 2 i et ™= AR 446 K 22 B N I Bk, Bk A 2
28 NS 1 HH R 48 B b P AU B AR FE T AR, A TR WA TOIRES . Z BT A RAE MR, EER N T AR LAY
FIR WAL G AR P % . BRI RIS 0 7 52—, W) 20 5143, %8 136 — 147157 - 159162 - 164,191 - 192,
205 -206 §; [A)yE 5 51945, 45 61.71 .151 51 [a)y 15 91945, 45 101 - 103,105 - 106,109 - 110 5T,
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charge) F17¥ 3 #H LR (floating charge ) F= 2 AE R F 5 5 (i H , Fir & A1 5 TR Bli i &m0 W AR . S [
JLT-FA MR R AN T (G — Rk L) sR i sl 58 50k K A P sl = IR B 5 O “ SR 2 (secur-
ity interest) , AN [RIAR 47359108 FHAS R B9 282 78 T ik R AT 83T o

=R R A TR R SE R X WA R U A S

T FR A T R0 7 1 DR R B A5 A 0 (K3 v AN Pk ) R 5 ik PR, (L LRI Oy 2
DRI, DR BRAT TP W 5 5k 3R 4% [ AP A B S SR U I sl o 2 T 25 60 e A mlk S B v
BRI AGE E B, B 5 AR 2 ST B0 B I 7 AU 80k B A7 108 77 AU 4 7 2 A7 48
1E” 258 BA XY E Z BT o R, ASSCRERRE R | 5 [ RO =[5 1 /]34 52 e
£ 0F

(—) R E BE LR AE E R M BB 1E

e [6] W) vk R G IR AE E I o iR R 224010 1834 4R Keppel v. Bailey %8 .26) A%
TS A8 1795 4F , — KEEHIERT BIAFHEIE T — 08K, $ B — 58R A1 5 17 B 41 R A s i 5]
WS o B AR S RAGENEIT T — 0 2985 (covenant) , L LY HLE , il 8k 24 =l LK ARATY
MR B K321 E O 2 MZR A7 G A AT T 75 BRI A 40 I A1 o 7 1833 47 il Bk A 7
I S5 WS T 2958k (Joseph ) FIBE5714f « DA ( Crawshay Bailey) , b1/ 1L E 2 EH) T L
BRI EIAFAE AR AN ISR 1 55— A8k, I A HA R A R U KA o SR R A i
VL Be R IR , ZOR AR M e 57 - VIR 2B a9 R ki, JFE B 2 R A S 4
AT o A GE PR L5 R RN T — I AR, BEAS 22 50 A R I E (Brougham LC) A - I
7 BT 2 P B B PN (incident ) J2 B 22 B0 LR A 5 X8 I8 7 i) B 7 2R 2 0 19 B4, 5 BT A A
PN AR A 7 L BB A BBUH], s AT R PA el o 76 o5 A 77 1, W= af LR 2 — N A,
[ S AL Hy o5 — N2 s e 2 75 D, 4 5 ™ AT DA 23— N2, R AR AU 26 — A A=A, &2
FCAT LA S = N2 o I, P52 45 07 1T, — S AT RLYHAT o A A0l BR e 2 R 3t 7 A, 75— N5 A
HAL (rent) |+ —BIAUH] (tithe ) B HIBAL . AT B9 1 L6 I8 7 ASCRR B 12 HR P S8 0 ey FLe . (B,
FEAREA Lt A, W AN AT LAFE IR A 2 B9 AR (fancy ) FIAE 7 (caprice ) 3 181 8l 26 (novel
kind ), FFRE KRR 7™ 1o SRR A 28 (A0 TIE R (science of law) 2364 H (public weal )
H oG AE . T 2 A QN R AABAT A A TA AR RN 3h 7 8l 7 i s B 4 T
FOFAS 223 A 3, 7E Dt St , s AR B W 20 TRt o SRS B [ i, RS 22 1 I 3
B, Q2R S S A AR i F i BBORT B A 8l A BRI 2 45 8, Rl 2 AR R L i sl s 2, Bt
PR AL TR RS | 2 1 I R Bk FAMI TR AL o A — B b, 35— MR D7 ), Wl RE#R 2 UKRR 77 53X
Wl A 5 XA LT AR U 78 AT - 3 452 7 1 IR ASUR sl iR 1 B2 55 "7 A & e
QA 0 ) R T DL AN SRR 6 PP e 3 B 0 ik AN RO S R AT TR = AR A e, 5 3 00 7
ROH e ZEAT 2 AR IA AT, i HUEH 1 Bl e, DR SR B B33 3 52 S 300 7 AR A7 X 22
e, MELLA IR B4 L AR 55 5 2, S EORCRR L , 151 3 A 3L A

(26) Keppel v. Bailey (1834) 2 My & K 517.
(27)  Keppel v. Bailey (1834) 2 My & K 517, p. 520 -526.
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1863 4E ML B (Court of Exchequer) 7 By Hill v. Tupper Z828) (1384 T YAk & 5], 7EA
L, —He bl B S5, 3% A AR B i Ak 2R AN T T AR RS — TR GEAL, I 20
5 A e ) A AR AR HE A B AR A el OF ELEEA T AR AL A SRR A as i i — )
HEATE RN EN AR TG SR T AR AL, SRS R S0 T W P AR, PRI B AR TR .
ARG LY AR T —THEAAE 0 AR, S AR S (4508 53 B (Pollock CB) AN : “iX U AE
R E NG T VAT s 290 BB E N A SR HRIF B I T DL A 2 4 LR F
FIFEHE AR RIA BOARUR] o 505 PR, IE TN P AN AT AR T 32 4 Ve 0 | i i) BB, 3 A AT A 38 iy
AN AT AP T A S 505 i E R AR . B 502, AR R VP X R, TE IS ARV b A
W BOF 8E T AR AR AR NS 35 T oMk R N —FF . BT TCIE b7 AL 4% (incorporeal ) /N fE Hy I 7
FONAT: B SR LB U R AL 5 b o 01432 32 1 BT R 100 7 A LA Okt b ™ A B A 435, AT El e B
PRl ol ok P E s . Bk AR MR B R T AHA 7 A S W™ ERACH], IR B 2 Z 3
248 B2 (B ASBELEIV 7 BT Y N 4 (incident) , IEINAR 245218 N DL A C #9448 SCHEX FE Y
PR FIACRI AR 3 2, ") S BAR G — 24 E 5 T (Martin B) £5 [FREWL AT, i IA A - AR DA Fif
FORKE- G B 1 b ] DL T 2 PR 2% , A 23 T 1S 0 v B 04 b ™ BURh 28, 7000 TRt AEAR 28 v,
T SR B FR U P AR HRE i Il R e, AN RE i 24 g AT A5, #EMA AR SR 1
24 HBEZY A [A] = A X o s g fift FHAS AN 2 AT = AU B0 P AR BRI 4 48 %)
FRAAGE I IRA . TE—4F 5 1Y Stockport Waterworks v. Potter ZH, 2L B A i 4 75 /K ( Bramwell B)
FRRBAIAN T IR, BRI B P AU Re g Bl 3T

1E 1916 4Fff) King v. David Allen and Sons, Billposting, Ltd. —Z32) rp ¥ iU Peth 55 T 45
NBIE B = BRI B R EARZE T, 50 0 A NGl i SR 3 1 T4 — T i SR 09 S i
TR BIACR], J5 R B BT A N SRR LS T A S, R FH G 6 W] I A 4 S et s ) e
A NGRS A P AR ML PP AR TR . B AR R 5, FE 48 )5 45 70 B R B RE b ok 5
AN, DS T 1) SR ACELAT I 7 AL B ( proprietary nature ) , PIHCREAS 2 sl i o BRAC SR
1 12 5 B A H ( Buckmaster LC) 7575 1 1 FirA I P BORIZE Y J5 IR 54 (AR BEROA A E
SRV P KBRS, PRI BB 2 X A, At i 3845 19 HJ2 V7 7] (licence ) o DA 58 14 ) phe SEL % o
A E WIS gk I A B R B P R AE AT R A SE AL, a0 R e N 20 A RE I AT
] — TP U 7 AL B (R A, 30 BB X AR, N REZY A — A

1965 41 National Provincial Bank v. Ainsworth Z€033) [alff A B & X, % E FIVPBEFREHRT
XFIASE: 5 D D) %) 45, ) IS — e S U B T I P BOR B R AE , B H R B o AR
T )2 A L X W R o P R A AS e 5 4 o — 00 ] 2 SRS — N W 7= AR FE AR, R AETE i 2 h
ML E ARSI 55, %5 R 5 B SR BOE TR, G U T 1 2 AR AU A BE 20 oA
PRACNIYARAT o W BEA R A BB A E (Hodson ) 7E7% 18 T BUAF L b A& FhACRIZEBLS A A S

(28) Hill v. Tupper (1863) 2 H & C 121.

(29) Hill v. Tupper (1863) 2 H & C 121, p. 123 —124.

(30) Hill v. Tupper (1863) 2 H & C 121, p. 128.

(31)  Stockport Waterworks v. Potter (1864) H & C 300, p. 321.

(32) King v. David Allen and Sons, Billposting, Ltd. (1916) 2 AC 54, HL.
(33)  National Provincial Bank v. Ainsworth (1965) AC 1175, HL.
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AL AURIAS & T L A AT o] — ol DRt R AR, R REZY SR AT B34 BURAAARINTEA B (Wilber-
force ) I\ , Z It IASHRIA A 22 BYACH 2 W 7P AR , 2 BRA = W P A5 0 AACHY X 53, VA8 9 02 8
WRANYE , (H 2 A ROR 325 & AT Ak 2 22 TC B 1) (4 o AE — R ASUR) 3R] i 8 AT A WU 7 ORI g B AT
PRI Z T, B AR AT E S, AT RER = O TRV BT A 5 = A AR AT RE, OF BAE— &
PR HAREAMERRREME . T BRI EA FRFRAE , 2 52 30 A B A AR a5 703D 3 A e
B S King v. David Allen and Sons, Billposting, Ltd. Z&—#f, [B#E 28 R 4 4 LB 5 BT
AN 7 BRI BEA T LUAE , AN AT B AR AR — Tl A I 7 AR, RIS X AR

B R AY [ i S ) Y A, A 00 S RHL BT AR LA A 1 G A v R IS RE I B . 7R 1936 4E 1Y
Clore v. Theatrical Properties Z& v, W] LAFE Wik Bt Xof R GTAAE) JSEE A (0 7 A A0 o FEASZE b, ™ AN
BT RO AL G AL, SRV 5 FR AT IEE (front of house) LIRS P J o Bl , M 7 UK M ™
R Lk 25 DA Dt ik Pl BEL Ll A e LR 7 R B 32 M R A5 AR . AR 38 B4 UTE T, Bl A5 AR
e R IR B A, BEAS S AR AR IA T (Wright MR) A, BLSE 5 24 T 32 L A% - Hu Ay S
i A7 (exclusive possession) (HTEA S, 7R3 55 e A2 i L AN AR 3 2L W) 5 A Y, 9508 01 30h 398
HEA P i, B AOR) B — RO AL, J& TR T 300 FEVF 2 S8 v, 0k e 4k 22 R 5 AH ST AL 44
BCEAT, XA A] SR B b A, 49140 1985 4F1 Street v. Mountford Z2 o, 5 F SR A HE M 5 A VR e
1] B L R S AT st AH R FEL SEA Y = H B B37) 7 1989 4E 1Y Ashburn Anstalt v. Arnold 2, ANy
FH ST AL BB AL S HE AL A 5 5 i (R B 1> 380 X T A AL, 1956 4F (% Re Ellenborough
Park Z24& 1) 1 VO EA AP 7RG B AN LA s BRI Ry 1 HEAR 1) ) 5 5 705 15 1 AL AR ot oy AN W] 1) 32
PR B2 T AR A 250 2 300 3 JUAS A — Tk B 6 4 7 2 75 44 i b A8 AL ) i 30510, LA
WA BB, WA 8 T H A AL, il an, 7 8 1 fr $2 )2 (1) King v. David Allen and Sons, Billposting,
Lid. Z2ri, i TAAAAE T AR, AAFE M A AL B A8 A, PRI 249 5 BORI A R AN & T b A AL, TR
BT T3 S 1 Hill v, Tupper 52 04 29 & AR B B ANAF5 A AL B8, TR R izl R B AR 2 T
SENIA 25, TTHERE - H i F £

R SO R 7 | B FE 1 B R A LA A A R SR, IR AR G N 2 AR B
XIHUEE = NI o FEZE B i i 5 T, 9 [ ik e 70088 31 32 5K 208 = N800 0 29 5 AR I, — R 2 A4
KR A TR T AR I A A I P AL A, AR 3R e AR AT B AT ] — b B A7 1) I 7= AR 125 Bt gl 2
ZFPRRNAGE AT AL, FESSBY [ J5 T, 1 Bt — M AT 28 120 W 7= AR AR A, QR = A
2958 BIAURIAS T AR A, BN 2 R 00 7 AR o A3 60 B 1 ) e et vl A 8 vt A
BB P BRI B ER L BY B H B0 7 AR BORCFNR L, 55 = AME LA A 0 7= (9 47 7 =X L B H:
RYRCR) OS5 R AR

A B, 7E8m i b, B DL BT ™ AR A S Ry % 38 V2 00 7 AU, ) 12 592 e rh st A 7Rk
T AR S U AN 5 5 S R AR L 1 T 2 T S B R R Y 2 0 ELAA A = N B RL

(34)  National Provincial Bank v. Ainsworth (1965) AC 1175, HL, p. 1220 —1225.

(35) National Provincial Bank v. Ainsworth (1965) AC 1175, HL, p. 1247 —1248.

(36) Clore v. Theairical Properties (1936) 3 All ER 483, CA.

(37)  Street v. Mountford (1985) AC 809, HL, p. 818.

(38) Ashburn Anstalt v. Arnold (1989) Ch 1, CA, p. 9.

(39]  Re Ellenborough Park (1956) Ch 131. W[ Z: L[ 3] 8E% - IR : 2 i) (REEIA) yAH I kL 2003 4R, 25 383 - 384 1T,
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7 AR AR B R G 2 X IR T ) 1) S8, PR > g NSRBI RE T e G A& (EXT B 28 = A &L
JISEBR IR BT Y, i S 1k I 7 AL ) A Bl At R e R4 R AR vk
A T HAFE 22 5, RO U 1 AR P2 s, 1 B 9 RE S PR B My o FRATT LA BRI 14 29485 (re-
strictive convenant ) f & % e 156 B 13~ 18 3 .

PRI 2948 248 Lk OR A O3 L b i = B b 45 32 1k AN, 5 32 1k N2 AR 1 1
ERERREST R, XA A B FUE RN S Z ik NZ A ], R E IR BR LY ik AR 3Z 1k
ANWJE T ABFE Rl RS e b M-k B B SORN 1 BRI 2948 % 58 = N2 oR s, fli 2 J8oh 1 i1k
AR AR BIR 1 24 40 ) I A P R A P SR 1848 4E 1Y Tulk v. Moxhay 581400 FEAZE
BEIR 3 (Tulk ) 76 1808 4K s (Leicester) |7 37 il il ) — B L6 b 25 T 8K (Elms ) |, JF 25 1
IR EOR R IZ R oA R 2 Bl RS N REAE 1% b L 33, O Fu i/ s BAE S A5 B 2% F S 4 FH a4
A, Gt 20T, 550 (Moxhay ) UG 13X e b, U8 08 2998 B9 AE A (BAT SR HE A 7R ax B
T BT BESS , Tulk SRR BE IR, TR BE A AT A48 1k 5 5 St AT A,
PR R RHRR AN IE B (Lord Cottenham ) Ay, 78 58 14 [ @B I AN 7E T 20 46 RE 75 B+ MU % 1E % 7%, i
TET3K 32 NAEW 3K+ M B RN 2948 A7 E 09 RSO0 T, Aot b 59 458 5 =02 75 7T L5 2408 i L 1A
), BHRP NI BN, 52 50 LA 2004 BR 24 45 T KL 1 7 U b, D DR 7 32 38 24 40 BR a1 1 3
AN AR ALIR LU — B T M AN AR AL, a0 R Ao 3K 32 N5 B2 4 4l ) b b 538 PR LB i i HS
AR LIHEAE I -, B2 K Z N ARAFA G 55 PUHGEE B IR, AR 3 7 B H - 3 A 1Y
F 35 AELEBRBE B2 AT FLAZ 31t 7 KAy A 55 HE A ~F [T 04 i A5, 50 7 249 8 7T LA 24 B 55 o S 141
TEIXAZAF R, BORE B B E 2 PaRE T LE e A% (B S PR b J2 AR A R 2 0 A3 3
ZAENWART) o X AP S 8 T X R AR B A Tk R A . il e — &R
G FG ) R BB 420 0 DAy -3 D 7 A ) B P 24 40 V4 R s B T B A - 1 20, PR e 24 90 A A 1 T
PR TR ACHATAE 5 5 —, BRI 2940 vh 205 19 S35 AT ANE Ry 555 50 =, BR A 1 29 905 249 5 1) L
55 WL - B A 5C (touching and concerning the land) 3 25 DU, 225 N 22 W] 55 247 29 4l B AL b
Pk E R, REGEBGOAN Y3 AR AEARFG Bk BT, BUAHONE N R E 286, i
M FRTE TR, 2 28 2 5 A XU EE = A0 2 i B D e 1Y, 41 1k I 7
A EL A U, 2 38 3 ) ) R SR 1Y

() EE R EE BRI HAGE E RN BEfE

MEEZ RGBT, 56 1 Be e ml ik S B -t 2 A W AU 5 TSt A, 336 64 7] = 02 ¢
T HUPEALAY o Fa LAY G 1) 2 1893 4E A Albin Johnson v. Royal Whiton 28 ($3) fEARZ dv, BV /R « H
R 15 (Royal Whiton ) 18 2 35t W b LT AT 09— B ™ 9047 740 R 224k “TE R IT A T ZE T 5 , okt
JIA 7 1 =03 Z — 5 T A AN LR AL - BUR 1 (Sarah A, Whiton ) LA Il 1) A2 & 4k 7R A (to my
granddaughter, Sarah A. Whiton, and her heirs on her father’ s side) , 4% 49 #1752 25 7 38 A0 HoAth 0 7 &
PLRABATTRY AR RN, AR 3 " AR 2 5 A dm g - B SRR PN A 90 2of I BR i 2 7t

(40)  Tulk v. Moxhay (1848) 2 Ph 774.

(41)  Tulk v. Moxhay (1848) 2 Ph 774, p. 777 -778.

(42) Haywood v. Brunswick Permanent Benefit Building Society (1881) 8 QBD 403 ; Rogers v. Hosegood (1900) 2 Ch 388; London County
Council v. Allen (1914) 3KB 642.

(43)  Albin Johnson v. Royal Whiton 159 Mass. 424; 34 N.E. 542 (1893).
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KU RS T AR G R Il R« 2918k ( Albin Johnson) , 7ESESEA [l v, X5 24058 , 1SR + AR A ZE TR
e B2 32 AR B 4 (deposit) , 5 AT 73245584, Ja ok, I )ik B i , B2k B 15 iR b 17
G, R BEHL + B RGTTAES 126 0= R i 2k A b 7= A, e e ixX 83 T B g 2 M e vk B, H
HIA N EE L BB EN T (Oliver Wendell Holmes) , fliiA N, “ 45 F I P4 Sarah A. Whiton [ B fih
MY ZR AR AN B — P BRI, LI -+ 2 SR i A5 1 7 SO — i 52 380 BR 1] 1) b 7 A ( quiali-
fied fee) , Jf HJZ—FHT 94K K AL (a new kind of inheritance ) , M IX b AL i) N 25 FIBIT R SCHE K
F, CEAE T AR BR ) 2k AR b= A, AN & T B i 2 7 b ™ A, Al RR el 20 7K i A A8 1) 15 SC ) — ik
“to A and his heirs” , F[2 il 2% 7% b 7= AL A B 3% S0 A — i = “to A in tail” 8% “to A and the heirs of his
body” , BEIHIE BN, i AABEQIBOR 0930 A, IF HOA R BRHL - B R WA AUEE LI BR i 4k 7K
HuPAL o Al T B I 7 B T 2 L (alienability ) Jy T8Ik B AR 3 pR 19 - FRATT T EE 2% SR, AN 2 4K 7K 7]
RO I WA 7 ) P b ok T AT SR Y 25 B8 TR A R AR R Ak R b A BRI R ], I
HZ 5 A I LRI M P AL BIAU T, 3R e AN SE AR BN o X T 202 1 B e 4 7K b 7~ A, ST
EHLOCE Gl i il e AT R . AT DA, AN BR - B SR = A b A IR ] 20k 70 e 7™ AL ) A
1325 Th i ZE N AR A BOR W A S0, BBk B Y RN A 4 e T2 BOOR & T2 A
FERIEIE R H A FNBOR—— R B 7= A a] i bt 22 07 DA a2 X 35 A8 b ™ A, i PRl £ ik A
SRRV 0 i e o B AT VR R AN EE S bR b AR DR i b I I ) — T Ak —
B P BT i R SR i SR L B SR b A Ry T A Bl 24K 2 b A (45

TESC B BB A 253l R 8t Va 452 T A A — Jr DA B b = A, I ELG 3t (b ) %% L 835 1 =1 IR ]
YR AH P AAL T o X SEBR LA T — B T2 B Hi P BORIAE B i 20 K b 7 A =2 1] 79 YR 5 b 7 A
(hybrid ) —— U R B TEA A= Z AERRSLEA 1™ BOT HECH BT 508 , I8 4 LT =2 AR 2 4 B
Hi R AR B L BSR4 A BRI 3R R i 2k 7Rl 7 A, 73X — 2 Ay ™ AU A
WIS, A ATATT — N5 Beke HN & Ry 0 b ™ AL AV 75 A 28 B 1l = ORI B i) 24k 7 Ml ™ A 2
[RIE HH e« AR Ak e b 345t s gt T SR 150 o T 2% B b ™ AL, 3L ply J2 R Jme A°F 5 a8t W A 17 05400
AT BEIN A e SEPR A5 1R PR Ak R b A, B R AR A R, A7 B I NZAE A AT
3P R ] 2ok 7 = AP it e, R BT S5 (B D 1 SR gl A2 0 IV 7= 1) 1l L 470 DA e
B rp At n] LB i B X AR T g U A 48

TERRL T ™ AU, YA I AR 2 TR B, 36 v B FURIE A FL G5 37 AL (the term of
years tenancy ) .2z 55 #h 7= AL (the periodic tenancy) | R 2¢ 11 #55 #17= 4 (tenancy at will) DL K Ti 75
FH G5 4 A (tenancy at sufferance ) PURHFHGE b ALV RY , (HAESEE R, 2 55 AR5 9 FHL 05 b ™ A
FIREAAT A 3R DU Ff e G AT o] — b, G e S 0TI, S =5 AT RE S 2906 © B I A 9 L B5 7 (tenancy
for the duration of the war, tenancy until the end of the war) , ¥ [GE7E M X 3% FP AL 57 b P2 AR, FH9%H B

(44) TS ULASSCRIVE 25 FP ARG NS

(45) H, WMWK - HRUEAT) HAIERME, REAR TR - BRI B A (Life estate) , H44560 A% ) BR A 4% 2K 3t 7 A ( fee
simple in remainder) #2FHAC R4k K A BN T,

(46) Smith v. Bell, 31 U.S. (6 Pet. ) 68 (1832), p. 74 =79; St. Louis Union Trust Co. v. Morton, 468 S. W.2d 193, 198 (Mo. 1971).

(47)  Sumner v. Borders, 98 S. W.2d 918, p. 919 =920 (Ky. 1936); Fox v. Snow, 76 A.2d 877, p. 877 —878 (N.]J. 1950).

(48] See Thomas W. Merrill & Henry E. Smith, Optimal Standardization in the Law of Property: The Numerus Clausus Principle, 110 Yale L.J.
1, 13 =14 (2000) ; Christina Mulligan, A Numerus Clausus Principle for Intellectual Property, 80 Tenn. L. Rev. 235, 239 (2013).
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FE AN A (0 REL 6% 7 A 2 Y 17 e 3 e 5 4 9 1) 1 L 55 9 AU T DO Ap S A el T B
FH ST = AR B0 E 0 H 7 _E 241115 [a] ( definite calendar end) , R ] fiy2 B i 6 09 H B J2 £ W #H 65
by 7 AR s 26 1 FEL G5l A e, Xof 7 REL 5% 32405 v 24 5 o S92 A REL 48 19, 12 B 3 g L e ey 5
SRR G b = AR, LAt P 55 2 0 g R Ay Bt o 22 1B L 6% b = AL L4002 SR Al AT /0 B0k o ok 6 S % b
PRI ESR B 1Y H Py B2 R SEAT Y s, S0l N 2 9 E SRR ST b A, B
B E B2 LRI TR]” HEOR A G E 232 IE BT (certain to end) , FFARZRA H 7 EZ B [A] ( definite
calendar end ) , FRAF 258 2345 1k, PRI B4 S0 1) ) FHL B 7 0 o S ¢ b, A0 m] DU ACSE J9 FH 55 ™
R0V XAt ] L M, S5 L B B ok e A4 L 5% b ASC U ASUAN R 1 i 7K GA A DU, FRR K 2
N2 s 2 1 5 DU Fh 2R AU AT BE 3 T 2 o N B9 R, H R B AT AR 4B 48 R DT 1 R BT b AL
e 51

TR TG B ] 52 A B LB (lease for life) o Hif A & 28R 3, HL T ™ KR T
BEA A DA, 1S 2 S AL AR & T H A AR, TR A RO A AASUR) N2 B Shy 10 B 7 3t 7 A 2
AL AL (life estate) —F PRI, TR I 28 SR BTN, 25 R A8 Fif o 2¢ 1B R 6% b ™ AURI 28 B
H R Z IR ERE BB A3k B D 2 > = A B S s e B B S E 4 S |, RHR 2 S BTN
TE LG AL WA BRIy, RS AL B B R RO R 2200, B AN A
¥ %" (delivery of seisin) , PR b2 B FH G5 A A8 Ay Bt Ao ¢ 1 FH S5 i ™ A 530 A A S B ARl T2 B
FLGE AT LAE Sy —Fh il A, £ Garner v. Gerrish — 280540 i e g S IF 14 2 B FHL ST A E Ay Bl Fof ¢
1RGP AL , AN L AR (delivery of seisin) 110 75 7 28 B M ™ AL By 58 e 2 6 T
— T S WEE” (antiquated notion ) , {HAR 58 125 Bt t AT 2 B AL BT DA 28 B 3l 7 AR, T B Hk
RN E ABEE MK I G EE” (life tenancy terminable at the will of the tenant) , X SZPR_E
RN T —FoBr A ST A . 28R, X Rl RN I 2 — R I S O, 3 A B R W A2 o it )
G, RN R N 29 5 30 N4 2 B A AT, JF AR B afi AR 4 24 <f N i FA L BIR B 35 1 o8 v
KR,

M THT X B 22 5 AT AR B, B AR 5 [ ) o o RN 01 v A It 4 S AR o SN L7 ) ik 5
B, VB PR A R M S M)A i S, 2 TR0 b RE AR B R A W AR B rp AT i
P, G R EIQIBOR 110 7 SR SO0 B W0 7 AR AT A Bl i), 2 B TR AR 20 2 g N 22 [) iy ik
REBABLA W= AZEAY RS 36 [ 27 385 Mg B 71 0 sk 285 07 X T 9, 96 19 e 76 ) 52 B v BT 7k
{8 I 7 AR B A5 AN ) 7 51 Sl g 41 AR LA R R A S5 %) BHL 147 5L ] (the doctrine of misap-
propriation of information ) F1/Y JFAY (right of publicity) (55 M FIPe3E 2k F , 26 FIE 25 & DK v
PR AT LR Y AR B R BRAR 0, W RIABAT TN, 2 f AT 1B 7 AR, # 2 BELAS 0 7 i i i o 3
(EXEPRURANDIE & ST p-qcpii e

(49)  Nat’l Bellas Hess v. Kalis, 191 F.2d 739 (8th Cir. 1951) ; Stanmeyer v. Davis, 53 N. E.2d 22 (III. App. Ct. 1944).

(50) Smith’s Transfer & Storage Co. v. Hawkins, 50 A.2d 267, 268 (D.C. 1946).

(513 4K, Y NBGRE H i IFAXE, RSB 2k S5 PR 2 IR GE b7 AL (a term of years determinable ) BT, 451 40 24 5 FH 55 b
PR R A 50 4F, [R]B 24 58 AR A 45 SRR 280k 4 1

(52) Thompson v. Baxter, 119 N. W. 797 (Minn. 1909).

(53)  Nitschke v. Doggeit, 498 S. W.2d 335 (Tex. Civ. App. 1972).

(54) Garner v. Gerrish, 473 N.E.2d 223 (N.Y. 1984).

(55) Merrill & Smith, supra note 48, at 20.
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(=) BAFIIE A % 5K B Xt 4% E 8 W B9 1B 1

IR SV 3T 8 (S B1IR R SV ok o [ R ST A ) A o D D), 2 o o ik g B ™
¥4 . 1F Georgeski v. Owners Corporation SP49833 and Others — Z&50) v ¥k B 45 468 A #5177 7T A (li-
cencee) FIAHI BA XU Z AR o TEARZE Y, J5U5 X —He i TR0 04 A+ b= 55 ™ 4,
(v B4/ P el HIYRTaRf , 4 DU 2 2 oo A 1) o e 381 SR 0T 30 B SR A T AL, I ok, D ZE R R Yy T]
W bR TS R Sk Bl I 22 TR 5 RS Sk B AT R RO UK SRR B SR A R
TP AR T 42 5 (trespass ), BRI BE R RS R 1A , BRI B AR 1L Bl FE MR & Fit Sk B NFICOGEATHY
HAIE S, X —Z 04 s 7 T 55 A B TN Al A AR R A5 BE 0 X HeiF AT N LA 28 = A
YERD I, VT licence ) HE 7R B VE AT A AT HERLHERY 57 exclusive possession) , 5 B 6% 7 KU
7, B AT KR U 4 FURURT, LRV T A TR RSB 7T A LS S A, DR, 2k 1
ALNHROH) 32 B2 i, H BB TESR VP AT A& A= 1 2 r , A RE LA F C 1944 SRR AR T 2 V. TESE
B, AR AR X 5B, A BE FECR ARG B, KOV AT AT RE R TR AR b 2, 7R
VFAT AR BURNHLAE I X A OO AR AT RE s B, 7R [ m) ik St et , BiRvEIR O & B T hash, 75
Manchester Airport Pl v. Dutton Z857) vt 5[] | ifik e 19 2808 WAy, TERVF AT RIS AT + iy o
A AU (a right of occupation of land) i, 5t W] LIXF B 42 HAURI M NP2 12 5 Z ), X SEbr bt fiifs
W] ABOALRI B T — 2800 P2 AR I3 )T o {HAE Georgeski v. Owners Corporation SP49833 and Oth-
ers 2, LA RFEE (Barrett 1) /38R WA E AL G, B I35 BT 28 () 2 V8 m) AR R OL , 93/ T A=
A WIEFATE T 7 A0E B E BRI, X+ i A S HEf 5, IR RE SRR A= i 2 ke AR
AT I WA IR IRA T AL G, BRAEBF AT Y BRI T BEAF 1Y W8 7 A (451 4 b A3 A
A, BT P ARR H e —Fh G RACH], TTREXHUEE = AN X FEPR F gl A6 P A2 i S5 )
AR

R 7RI G F LY BRIV 7 AL B A  WROR I v e U AN AR 55 BB I 77 AL N 28 A
2 BAT WA P A o 910, M AASCRT B ] 1 2 408 1) 9 28 SRR A S T ROV D 55, TS REA AR
YRR 55, R S N2y 1 R 20405 (positive convenant) , it L HAT A A% 1. & Clifford v. Dove
— S | A AR Y b M A — U AR A, T DA AR AR Y E R R A DL B At B
TERC S PRBR B R S VO 5 , I B e s, SR A PO HE L E e &Y. B TAZRYE
AR, I 1 L HIAUR A, PRI, A 28 1 4 a2 B 29 40 J2 75 RE R - 3 A LEmi % B2 . 7 Clifford
v. Dove 22T, B 24 MR35 Be I\ vl ik B 24408 7T LARE + 4% LB 4% , G ANTE Frater v. Finlay
ZE0 v VR ERE R ISR R 9 HE A AR T AR AL — R4 B I A AR A K43 (incident to an
easement ) , AN A5 7] AT UL ALK 4K 32 A 7F Rufa Pty Ltd v. Cross ZE000) i e B SR BT AHARL 0
R TAR JEASCRI N 22 [B) 38 B A 56 T 7 -4 S i DT L2 4k 32 N, {HAE Clifford v. Dove Z2H7,

(56)  Georgeski v. Owners Corporation SP49833 and Others (2005) 12 BPR 22.
(57) Manchester Airport Plc v. Duiton, (2000) QB 133.

(58)  Clifford v. Dove (2004) 11 BPR 21.

(59)  Frater v. Finlay (1968) 91 WN (NSW) 730.

(60) Rufa Pty Lid v. Cross (1981) Qd R 365.
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A AR E (Bryson J) 2R EUCAE # AR SF RO, RAFHE [ IUBELE Rhone v. Stephens 61 1 f#3)
KU BB Sy SC55 HRBTE A TR 5C 28 ih gl AT, DRI, AR 58 v ) Tt 25 8 7 BN 24 9 T =2 A5 ) BRI AS B
AXPUEE = ANRCT T o X — AR S AL AR I 1 3 SR S 72 76 1 A P ARG 24 90 5 AP b iy
P PR STE

TEW FAR AL G AF v SR LV B¢ % WA 7 AR 325 S A Il A ) i Rt A o 77, L A
B2 E A PR, S RIA LT P2 ARG 1. £F Permanent Trustee Australia Ltd v. Shand Z&062) v | J5i 45
ARG —TVF AT AT T e 4 L BRI ORI SR AR, 4l e 32t T EIC B3 (lodge a cave-
at) o AZMG LHE T — AR A I 1 W77 445 (proprietary interest ) , K 2y HUA W ™ A 4 A BE 4k
AL . IS VO IZAUCHR R T 3R 454 (profit & prendre ) , {E% BE I AN IA AT IS AU 7
ARZHEE R (Young 1) A, 345 AT I HEEAF SR AUR) N IBGE 15 2 2 - i 20 R 43, il e +-
W7 BTG T B AR, PRI SR £ A W A A PR T AR ZE B R AR 7 ) (fructus naturales) |
AR A T2 H 8N T4 (fructus industriales) o 7535187 b, RIRZERIEHE(GE AR 1 HRY
7, WO 2 LS RO RS 23, A0 5 ) WA A WAL G R R B SR AT AR AR ZE A A
WM T 28 B F 2248 97 sh A5 R 19 7= ), B b 1 b B 3RA5 09 FE#R U 25 (emblements ) J& T- AN T 28 4,
/N AW R S5 L63) YR, AR 8 i A5 USRI o R L A - b B REE ST B, JE TN T &
B, PRI HARR AN AR 25 A, A2 W08 7 AR

VLRI V5 B o BB A7 WA 77 BRI ) GBS 4 7™ A% i B E. Clos Farming Estates v. Easton Z864) i {3
BT IR, FEARS T, IR R LA B A A TN T R /NP iR
BROT LI, — o0 Jm A I, 55— a3 Al T, 7E B Je , B — /N e ) 3K 32 A AR BIR e 4k
PR R, TG 25 g W) O B X6 A — /)N e il 1) A Ml P 78 20 2 88 i 4 el ) M A AR ( Easement
for Vineyard ) ,t BRI % 7 Xof 4 — /N e 4= b S MU AR AL, [l ) O B —/NER b b AN H 65 /R S i A
“ G 7 Pl W ML T T R R BRSSO A 7 SO A A O B AR, I R
Dty ) e i 1 8T R I, TR Bt A1 A AR 2 W] B 9C Y (caveatable ) |, T 3K 52 A (4 ) WA
X AR AT R MU A AR ZE A A 3 AR 5B (Bryson ) WA R I 4 S5 A5 AOACR I A4 B
HOARA, PR g D5t X 4 = AR O 80 4 1 75 7l 9 RO, PR B AR 2 Re Ellenborough
Park — 22065 v Ffp 452 11 A48 IS 5 RIS AT SIE RIS B R 1B 7E Permanent Trustee Australia Ltd v. Shand %
VLA, TAA D AR AR LS A J R 25 A . I e v, A SRR 2 B I 30K T XA R BUR % &
“ () 44 S ESRAES H B REA Y o B S B A2 ] T AR (seigneurial rights) | 3X —
FAMEFEAT A 15 S AL 258 AR T A AR AR T, (A s AR A AL T TEA A S il 3%
Ffxsf = MR BB 2 HE (novel scheme) JEA AT AL, BHEBTSIA T X B HREA #0714,
Xl el AN Bl AR 2 —— B T2 AR T8 [ BRI B 2R bR T —— MR
BT IAGIMRKFI. , FEFRE A, HARACA BB TR 228 A H 543 1l ™ AU B3 52 BT B A [R] f) + HAY

(61)  Rhone v. Stephens (1994) 2 AC 54, HL. 7EAZEH , SeEH FIBEIAN , X FRIFRE UL T80 B 295 8 TR 2495, RN aey
RUZ N

[62) Permanent Trustee Australia Ltd v. Shand (1992) 27 NSWLR 426.

(63) S ULEEUE E 4 : (TTHRBE SR ) | gt piRAd: 2003 4FRR, 55 586 T,

(64) Clos Farming Estates v. Easton (2001) 10 BPR 18, 845.

(65) Re Ellenborough Park (1956) Ch 131.
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Hlo A dFRA N T IO, JCHEE R M AT A T3 o 3t B8 B 280 R e BEL A, B IR
A T2 45 (public interest) , A7 T A A AR 45 7O EARZ M LI b, 55 25k R 2
— Bl A7 I PR AR (sui generis interest) , HIE B HRA T iX—F25K , FF 8 T BORPER DR “ 402k (R
) FIRBAEZ IR AVEZ BB I R HERE 2 RAT K AR R (perpertual effect in rem) , A
i T B N BEOR BT AR A I R X — R R AT ik BedE A g —— =
P E BRI A AR AR —— AR, TR 1By ISR R A5 R B T XA SRR
A I, W] T IR E B A (R ATE 3 2 T 5 ol B D), >4 8 A BE B BT W 7™ AUR , [ 3 7™ A%
AT A S [ SN, 2 2 N B8 24 NSRS A0 U 7 AR B R BB AF AN BE A DR i A 7™
B B B g AT m] TR 303 B 7™ 8 <1 S0 A B ) ) AL 2R e, BIAEP  h 454 b
PR R HBEIA T A i, M BT MRS IO R A 45 LS

MBE | ] BROAE = [ ) R SE B DUOR T, S 9605 B WAF 7 B/ ARG 2 T, 2 55 A\ 81
OB R Al B2 B AT WU 7 AN 2 1) 240 7 i ) AN BT X e AN 2 RN, B AR 345 1k B
AN o IR UL , AR AT B I AR AR R T3 B¢, AN T-AA 3L AR RITE G . A = EE B Byt
R N A5 AN ) - e A T2 2 AR IR AE 5y 2 2 (0 A1 2% & sl 9 28 = DRI L A 9 )
RO 55 K A 32 5 56 FEIAE T NOR I 7= (0 m e L1k 4 A SRR, 17 L IV 7= A S ASBR
A T PR 5 RO MV B T B M X008 7 (9 1 P A 75 1 e o S AR P B

PO il 7 ¥ 5 B B A s i

SRGREA L, AED SR R W=k A D sL A S v, il RE ¥ — B B U I A, AU A
— BB BB AL, 19 3 i T R R T — AN I RV A SIS A (5] G R 20k 7 A )
SENA 7 AR HEA T R (9 a8 FpoRoRAN £ ) , IF BT BEAT R PR A 283 . {EURE, 1 1925 4FJT 06, 9%
Il P80 2 o — 2R ) ) Tl A 0T WU PR AT T R A o o ) Y 0 3 1 7 A - A i ) ol
AT A AN B , ol B [ W79 A 20 T4 A A T H R AL AR , 0P WA S T e 7 A= 1 AH I Y 2
Wi, F380, BETeuk A E AR MBI B IC i A AR 22 57, 56 R 2 BOMN SeA7 S B 1 i, R M 5247
FEARWTEICH], S AR 1925 AR P ik B IR W Sk 1 — & LB C il B . Bl B AL, X
BGERE L= A T —5E IR o AEIX —HR I3, BT LA 1925 AR [ IV 7= vk e A 5 431, e ol 325
B TC A B9 5k R PIGE R I A 520

(—) T8 A M = A0 1 M A 25 B 6 TE 7% E

1925 AR 7=k ) 5 1 A5 BIALAE - (1) 354 L RERE A7 e sl e 1 sl B B iy Mo P UL R T ——a) &
AR A AR B 4 R 37 A b) E IR BT = A, (2) i B BB A A el B B T i
AL B R T ——a) Sy 175 A T 20X I R i 20 A SR 5 AR 2 A A
A5 A E A AR AR SRR A b ) 7 o M 1 B8 7 A B8 E 0 04 R A ¢ ) DA% 48 T 30 e 1 T4l 5

(66) Clos Farming Estates v. Easton (2001) 10 BPR 18, 845, p. 850.
(67) Clos Farming Estates v. Easton (2002) 11 BPR 20, 605, p. 668.
(68) ZEFHIAN FEAG IR TS BIAUR) SE BRI S M AL (easement in gross) , 7836 [ EL BRI T, 23 [ F KA1
EARTEINRIRCH o ST M AALSE AR Ry — Tl AR, AR AT S - b 1) ) P 52 810 7 AR I BR A, 1B 0%
A BRINFRAE S 55, PRI A AT AR AT S 2
.08 .
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d) - R PLSCH (instrument ) 15278 A HLABZARL) A i 670 F0 5 € ) T X6F RHL 6% b 7= ASUA 768 14 A0 BT b LAY
AIHEAAL (rights of entry) o (3) i1 1 A A A 3™ A0 AL A6 H U 115 A 45 (equitable inter-
ests ) 287 L6

X — AR PR IR R AR T vk b AT LB R A e A 25 Al 67 HH AR, A
ASCR T A1 B ] 2 7Rty AR s U3 REL 5% b ™ AL o, b A 25 R 67 4H U RE R M AR AL LAY 4% 49
RORIH A -3t 740, FUJRASBCER 1719 B 210 268 B 3t 7 ASUR L AN 55 R e A2 S i i A i o A2 3%
FIVE BRI 3 BE D7 ThT, 1925 4RI ™R ) 26 1 28520 B33 1k Be AR DR 838 5 W - AL ALy, e
e, FRYCH 8 1 = BRI T o Rk R G B T s YR A R i U AU A T o
30 A A 7 A2 0 L A S B 1 R, 1925 4R S5 Rk Be S B AU T I A

2T IR 2 308 2 AU A i b S , e IR 248 74 il 7 A 8 B Ml A e T R
M7= A i B AP EEAN B A1, i il 52 1ok ) 5 ¥ TH BROX LEAUR B XROT o AE 1925 A2 )5, Bk AL
F R B IR G A A, JF i 1925 ARCEFPR TI5) WA . 15 1996 4R 25, X BB V-1 45 SN
1996 4E( L HFFERZFE AT A i) B - (S FERT AR . [T AR A 1925 AR 7™1%) 26 2 4%, (R 4E
32 4 NBIBOR & T nl i AR, RN IZACR R R 080 , A K2 R i R BE e 2 48 A/
FUH], REEH ] 52 A5 N AEB 0 SR T X, (5 4632 4 A BORURIXS 3K 52 NS BA 29000y (54832 2 A
ABCRI e A T 2 b 700 X — e SE PR BR AR E T 5245 ABURI YR LR , il =2 H i A 3
XEARASR I H o B Rl IR , R 38 ik I P A G R B A 0 Ak A i, 38 A
IEFER AL, BB ER T XU, R 26 T WP AR B RRAE . fEIX — R IR T, 4 AXTER
] L AR = A HEA T I T A FAK B S R R T

(Z) BicHl E# S0

1925 AF Ji5 G [ W 7 vk 18 53— A>T RS At 2 8 T ) B8 ) A ST, 9 o B2 A e 7 ol 3 1 9 )
W 7 ROR 2 A B A R TR IR AR B T 0" o AR AT 28 52 3], 78 il B 5 iy, 3% 3 1 104
FERUCR I 2 “ B ARG, AR IS, SeiBe Sr (3838 15 W = Y SR HA M B R Br 5 N7,
Toi® B T REB M AR M5 L W A BAT X0 ) (BRI BEXT 38 2K 2 N o (B8 e i B2 A
SLJr B AR AR SR 0 7 AL X BT 7 T 1 DX 8 8 2% 25 1 363G, BRI B M D, 85

[69) Law Property Act 1925, S. 1. Legal estates and equitable interests
(1) The only estates in land which are capable of subsisting or of being conveyed or created at law are —
a) An estate in fee simple absolute in possesseion;
b) A term of years absolute.
(2) The only interests or charges in or over land which are capable of subsisting or of being conveyed or created at law are—
a) An easement, right, or privilege in or over land for an interest equivalent to an estate in fee simple absolute in possession or a
term of years absolute;
b) A rentcharge in possession issuing out of or charged on land being either perpetual or for a term of years absolute;
¢) A charge by way of legal mortgage ;
d) ---and any other similar charge on land which is not created by an instrument;
e) Rights of entry exercisable over or in respect of a legal term of years absolute, or annexed, for any purpose, to a legal rentcharge.
(3) All other estates, interests, and charges in or over land take effect as equitable interests.
(70]  Law of Property Act 1925, S. 2. 3[E kA 20 A2 HITH KASHE 15 AR BRSO A e A kb o R R, IR 7E TRl AL
2 R 2R LIS T AR B R , 3 28 NS IV A ARt 2 R O S R A FEIX R OU T, A5 480077 th
S BAR B RO Z 45 AR BEIF AR . 245 AP BAT BOR B30 0, S 22 B 500 ™ R AL 53-8, AR TE 460
PR B (L, TR £ 6 H AR SEBL
.99 .
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WA TR HA XU bR AR — 75 2 12 8 IR B AR B DO T U X3k
T3 BIRRAE A8 A3 FE I 5 RS C A G R B 5 TR we 7 B, 3 AR5 Al a8 iC il 34
0] - A g AR PURCTWE 7 336 (1285 AS S )il 285G H 2L

TE 1925 4E 2 J5 , 3 [ 2 S0 BR bR IBCT WU B IC A —Fh o2 1925 4E( L f A0 ¥R ) Fr it sr iy £
FHERCHIEE , FZEE R RIEA T BORIC Y 1M 5 55 — Bl 1925 4R 810 ik ) Bird sz i) 7 BOE e il
JBEE IR E AT BCEICH M FT—RRSE PR e — P AR, SR — Rl A RS [ 1k B AR R
BOSLAPEICHIEE . S A B A R IR AP, K2 i 51 5 Y AT BCEIE . H AT [E 2468 R 250
T BT TR ST

5 1925 4F 1972 A E 0 HYE ) 28, 38 5 W K0S A 35 I A 22 S AT AR B 3 L
JA T 1925 AR 1% ) i LS 1) 38 388 1k 67 4H CREL % 1t 7™ A ML ASEAS I RELASK L 2 i A LA K HL A 2R AL 171
H) , G, WHEA U AR o X T3 B R GEH, WG 2200 LU =28 55— 38
Je T RE T RUE R T C A TR A, S TR I F R AR — e B A 1 ik Sl AL ] | BR i 4
P55, R ESEICHE T AT A 5 5 — I nl il (overreaching) Y F4H , 2R E P 2 T fF 1L
524 B, TR BRI, HA BB IE T SO B3R 32 5 5 =R AN nl B0 SUA il BB Y B 41
KR MAHRE R BRI ACL Z N AR ARG TE B 5 (doctrine of notice ) ST , 1 RIS & T fHANRELY
WE R H S T B2 N P, bl 7 A S B2 IR A AR AR b e g [ 12 0 7 ORI A 8%
R, R B0 B W P AL T T et )

1925 AF 2 5 GESL B AU AT T BE , DUARAS b R 1 S [l Iy AR 9 8T RN - I 1 A BIR fi] 248 7
Ho 7 BCRIAE 5% ™ KPR A a8 = Ao, HA ) - HAS AR 900 1 1 I SE ) 45 (overriding interest) FIYK
ZH i (minor interest) PP, PLSEH 45 T AUE WL B A XS, W LA P AL 2 A4
A R AR A ARSI Rk B 2 sl E AR BUR AR 7 + i 4, AT 21 A7 AR ST ™A, 52
(2 I b A DNEIOF &3 P 4S5 €2 ) v/ o N 1y 0 e A2 /A P e YDA U A | S W e o
J& T AR AR, — B i S A S aT R B 26 AN AR B AE AL, R, SRR e A £
HUEACRIAT R AR ENIXEE 5 B A ORI 5 3 o (EAHRE I B R, “ Sebn A
b M A N FOASUR” S — T O B AR 26 Y, A RIS R - A i 0t b BLFEAH O (subsist in ref-
erence to land) , 3 EACFIASERR A7 1 8, I8 2804 1 T DSR2 730 BRI 25 248 B T 056 F1
fit LIANAPITAT £ MR , SCAT LAy S WA b — b 2 2O IR R 52 458 ABUR], oI R8I0, B e
PR LN BORR A, N BEZT AU AR 32 N5 95— Pl BR T AR FE 52 45 AR LASH B9 BT IR A 2

(71) [ES 51945, 55 184 SULUT s @ aF R —0, [6]: 20 514,45 536 TILAT

(72)  [AIVE 39 5145, 45 114 - 117 B0 R E-F R —09, [6]3d: 20 514,45 506 JTLAT .

(73] R4 1925 4EC 3B ILH ) 45 70 45 (1) (o) BRI B0 SCBR i A L W N BORCRI” 45 SEPn 5 A H 3t sl st i 4
FRH A b SR B BT RASUR Bl i 032 A A R e (B HOR BRI — AR 7 o 2002 4R i8R i:) B 200 oA 4
XAEMRER T o N ERBUERT , SA NBIBRIZ RO SR 1, i Z A — DA 0F, REIRSL 32 AN AE0F o5 A A BEAT 98 At
A A ANBCA R A BBCR) A8 A BRI SAS RE AL Se Rl g o BRSEH U8 T SEb o5 A B9 BAUR)” RO SR 2 B4R
FET R RS T A A B (93K 32 N AAUR] | PRAS B 7R T T o5 A5 A8 3l 7 (AR R R S AH % = bt 7 A ) 2 SIEAL |
DESEM AL A —J7 ARSI A B LA 5 40 0s T SE A 45 . BAATE e b W ARUR 8 T LA 4G , BVAESEBR &
A AT A B SEA £, (B AE W R SE B R, o i B TR AN S AL SE R 45 B I B, (9 AN 7E 2001 4R Saced v. Plus-
trade Ltd. (2001) EWCA Civ 2011 —Z&+, FUREBEIAN , (577 AORCRIE AT L B, t vl LU B2 20 i %0 AAR, (A 682 32
LIPS AL R HAAN , By 0] LUSChy L B0 e ML e ilas . 2 0 & F = — 0, R 20 5145, 28 551 - 554 BT Bk ik -
(o BT ST ) , PR AR 2012 4R, 55 113 - 115 B,
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RGP 55 2R RENS P A R TR AT T8I0 NIk, JelEik bR T 45 i AUR]
PRI HCAY , 538 AT A 6590 7 AL 45 77 B (notice ) (45 ((caution) (R (restriction ) FIZE 1E
(inhibition ) PUFf 8 7EEC 2 J5 , IR GA £ EIAS T AT LAXSH U A2 1 ARy 1750 R, 78 74
ECH AL LUR , 3 OGRS FHA XTI B2 PRI Tz i 1) 1 Jo (3388 75 I 7
0B PR W R LA IS0, i R AL 4R B SN —— 8 A AN B ™ A . i TL SR 43
MR TR 1 SE PR o5 A i A ROASOR] DR R i AR B (0 JF vk, 2455 NS BR BT DU+
M S PR o5 AT R IC I AR AT XS AL AR LI BTRL ) o PR, AT LA, 7 AU e il B L 42
o9 [ AN Bl = Uk B B S S i A T A

T RRERAE N SE

MEEH FAR M SCHRR T , S50k R 27 A WG RE I B9 560 B ARG , (HE AR ) o ™ ik
HRAE X — JEU0 o L ) | S T RO = [ A Dok, 3G 2 3 0 s 22 D U A4 898 e A
A

TESE [ 27 B R oh, FATT T LAZE B A TR A0E 2 RO A WAt AN . i, 345 (Rudden ) (4%
YN, W BRI b2 W 5 19, bR vl FROE I B 2= A g Un 0 0 S g A A 2, (B 45 ) gl vl LA
MY S N T B T A E s e, N 5 s T8 A, Al T 077 (fancies are for contract,
not property) 760 TR 57 RRGFH R ) v, ALATTIA Ay , WU 7 125 ) DR 22 5 U Bl — e oA 19 4L
%t (standard interests ) T I8 55 , G045 BT A7 AL A AL A5 LT S HE32 45 NS %48 (T2 48 07 77 s
PR BAT LA S BRI 240, Btz A, Al R 22 500 W) B AR BE LA 0 7 R, R RESEAE A,
UG 3 b0 S AT AR 5 P B A 7= A4 4 % (a closed list of interests in property ) , {H il % ¥ A% B
AT LIRIOHT W= BUR] L7 it BL T (Swadling ) 3 3Ay , 28 [ 32 FILHC At B A7 199 12 - bk 4 %
— WSRO E SR B Aty 780 2% 25 070 52 07 ( Sparkes ) 18 Y, th T 9 [k vh 3847 W 7
FOR 08 B— s S, BT AT [ 1 A i D U i R BRE 2502 B PTG DX (an enclosed area) i3 10
PRSI B (a list) 35X — 59 K BHE R (RS RIAE A , B0k = AU R A7 e 1R XY
PR, 5 F-EEA i RO A A BEIE b A BR s DD RE R A AR, A s 9r A, WA e B ) ) 2

(74)  FEULZAERIR G #5108 T P RO ICEE 1 S BB IOR R BGE 15 1, AT 78 DB IO b A B D P A A I TR i, 4
BICHE M BUR BRI AT IR GUR £ 510 , AEB I T AUN AN IR B R ORI i AR A T RS WS LI, UG ) 2 AR Nt s e P
Hkid, PRI AERUR BCAR b AUk 73 75 SRR BRE | 7 A R A AR X — B E 19 7 s T AR 0, 23k A A AN 2232 5 7
SE LA AR A0SR, B E R R R R AT P 2 A AR £ o A kSRR T B OB IO ML DG 8 R 1 58 A 88 1 e — S B I Ak
X RGHAT A 53 (R4, ) AN AR rPAEAUB B IR TP L B 7 A5 4, B I RN AR 437 i, S s T R — 1, [ 20
5145, % 560 - 563 BT,

(75) KT 1925 4R J5 (=AU E I BE , 18 W) 2 WLV 39 5145, 58 114 - 117 3,

(76] B. Rudden, Economic Theory v. Property Law: The Numerus Clausus Problem, ch. 11, in Oxford Essays in Jurisprudence, Third Series,
239, 241 (J. Bell & J. Eekelaar eds. , Clarendon Press 1987).

(77) Lawson & Rudden, supra note 10, at 193 —195.

(78) W. Swadling, Land Burdens—An English Perspective, in Towards a unified System of Land Burdens 117, 121 (S. Van Erp & B. Akker-
mans eds. , Intersentia, Antwerp 2006); W. Swadling, Opening the Numerus Clausus, 116 Law Quarterly Review 354, 354 (2000).
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RS20 i b TR, RESIR RRAE A 55, LB i - Hb A Jit3d 1 ( saleability of land ) (79

S X AL SR N A R 2, A AT T I Ry 5 0 77 ok e AA A 3 — B ], Bl 2 5 % )
RO T U A T AR A B A1 (80) R 2 B30 3 O R W i 2 D U 1 5 B, O A5 A £ BE SR T IR IE .
W2 L 28wl e e A B A (Johnson v, Whiton ) , B IV (9 a5 1 64 £ JBE X W0A sk 5 T U 1 4 7
e, AASRPERY AW g3 & (John Henry Merryman ) 4% . L2 2NN, G AT WAL E I
DUV BR AL VA B R i AR IG5 A B, 36— D DU HA A o 70 ORI 25 s N FAYE: F YR - AL
S8 JE ) AR PR T G AR P AR R RN A5 9 3 (B AR R T Ak R NS 09 A H i) R,
X RN A B BRI T “ A 2E W) B 18" (father’ s autonomy) , {HHI{#FE T “ JL T HI HIE” (son’ s autono-
my ) , SR T FETFHAE ] (dead hand control) FY I, Q1R 2 =5 AT LA 2B BRI 09 W 7 AR 26 20 B
XFINZE AT IR IR 200 7 Ak AR N B2 AR 7 1 1) FH R LA RS 2352 BIAR K BRI . 91, o
A g5 W BIBOM 23 R S T A W N0 E R TS BE O T 75 S0 ™ 1 el i , DR B I
FI i % I BCR (a policy of free alienability ) H SR PA S & I Y IR, g L 0800y, 6 5K
Ritivk: R E AR L, i T2 0] DA A MR R A £, W 7 17 38 75 5 52 B R, DR B 25 5 1 I K 2
B A 81

UEAER | 6 [E 2= B R AGE & J5 0 I BIFFE LA R B 4B R 3, AR AW it 4y ( Heller ) A B /R FH B
w7 DY = (Hansmann ) AR50 8 (Kraakman ) A7 1 2855 53 B BB & A7 22 57, (B A PIAL
BB RS A 23R 82 U 4 U5 M 3 s, B e 3R W 1T Z k0, AN
TREIR . BR T NG RCR 0 A BE XTI — g T A 7 i B, — 2 56 [ 24 i 48t 2 ek i i BBk AR . 41
0, 351 (Dagan ) TAH , AR BLSE 32 LA BER T, W P AL T8 2002 B B3l i 2 N AR 84, 3 —
ZERIUIE AT IR, TRl iy 23K 1 I E A0 N 2806 R 2R Y O R B, X ALk o i DU 4 17 727 DA 3
AN BESEATRRAR 1830 FHLOKIR (Zamir) $2 1 W 77305 1) H AR 2 AR B W A8 A, X — 55 & RV,
A R T AL VA RS =5 N B IR AT, PR e U 8 A AE L DA A B2 A TR, B B fat 2 |
FEAERI RO AR RE SR = 2 WL AR R (84) 324 ( Singer ) FIHZE £k ( Davidson ) I\ Ay, JFAS R 40 HL A

(79) Peter Sparkes, Certainty of Property: Numerus Clausus or the Rule with No Name? 3 European Review of Private Law 769, 769 — 804
(2012).

(80)  FRiXFOULA AR A A 2 R T E R (Richard A Epstein) , Ay, BRG]V KA A 1 el 00 M0 07 2% B PR B3 , B0 475 TS 6 )
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The Numerus Clausus Principle in Anglo — American Law System
Huang Longyi

Abstract; Although the property laws of Anglo — American law system and civil law system have
great differences in terms of historical development and terminology, there are similarities and correspon-
dences in terms of value orientation and functions of specific property rights. Though the doctrine and
laws of common law countries do not explicitly recognize the numerus clausus principle as the basic
principle of property laws, however, in judicial practice, judges still abide by the principle silently. The
types and contents of property rights can only be determined by case laws and statues and the agreements
made by parties aiming at creating new types of property rights or changing the contents of existing
property rights can only bind the parties of agreements, which do not have the effect of binding unspecified
persons. From the reasons in judicial precedents, the justifications of the numerus clausus principle are
protecting the transaction security and the alienability of property. The existence of the numerus clausus
principle in Anglo — American law system is sufficient to prove that this principle has substantial
rationalities beyond the external conceptual system. However, after the registration system has been
established and perfected, the numerus clausus principle in Anglo — American law system also shows a
loose trend. At present, the scholars of property laws in common law countries generally acknowledge
the existence of the numerus clausus principle and most of them believe this principle is reasonable. In
addition, the existence of the numerus clausus principle in Anglo — American law system also proves that
there is no irreconcilable contradiction between the trust system and the numerus clausus principle.

Keywords: Keywords; numerus clausus; Anglo — American law system; trust
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WO T BT M Y, S [ 2 RUR A PP Al B M B Ry F BRI A 2, KR P BUR 48
47 (injunction) , Bk BERE A 1) ZESR 4 A BN JE A0 AT 0 1 i 2 , G045 “ 45 1R 14547 (prohibitory
injunction ) F1 3 i 454" (mandatory injunction) B¢, ZESAEMP-1k L AR TrF B, RAEBCA 1
b3 > AR T Bt vk B R T 5 U T L By A0 AT O B R A TN R b, A
RURIA R, B SR HLE fie 2 e 5 2l A BT T BE, AR VF 2 O 2 J Ml — mT T ik e I 5, |
TS PRI 28 RS A 2 2R o BRI+, Al LA, 28 ISVRIA E B — A SRR

FUTE R (civil penalties) , BV PGB IE AT 0 R AH I 62 AR o $T07 (5 17, £k
THER I, A B T4 58 2 BVRIA B LR 7, B B e, B U R S (HBOE A X B2
e [~ ST M ) o RS T 2 BRRVA R R AN - — Sl T AT R, AT 8 IR R IR 253
S HLRE AT LR SR ST GUR T vl o iR s 2 35S ik, A G iK% ) Cot IR ORI MR A 95 )
CHZAEEEE) (2 Rk) S BRE A I 2 IR 2300 JHLE , i BBk G I 7Kk ) S, 25040
AR ARG ARAE I . i A ™ o RIVEAT e ol WL 4 U0, 365 P X R AR T3 7%
BB AILE n] BEAT AR $11 AR R 1B A A (22 s SRR E VR AT PR BORT BT AR T )

(19) 484 U.S. 49 (1987) (2006).

(20) ZUL¥E 12 513,

(21 WAVRLE AT 2 DL I /K ) A G E ,33 UL S. €. 1365 (b) (2006).
(22)  Hallstrom v. Tillamook County, 493 U.S. 20, 31 (1989).
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I H IS ™ A G R 8 S5, A4S S IO U M i % . 2 T HA ST T AT, TCis et I 4
MNE RSB ARG Z W W2 ARTE A RAFIA B A IS

ARA MR SO 2 ROVR VA S5k WD A A 1 12 st B S Be r , 28 RF VA AR A0 31 A e dth 2
“ RN Z AR E e XU PR Y A PR (consent decree ) S5 2217 1230 PRI R SR 2 A R F
VAP E SR T B, AR PMSTESUT A PSR LA Ik, A At 2y AT 2 A ARPEROF 21k
Bt At 7 AT A0, H N AR AL AR A5 LR RN A TR AT O A — e ST DA SR IO B R A .
i BUE R0, WA WA B, I RE el VR A 2 N Z IR By 58, AR S it i AR, 32 %)
BeAUa . BIEESE B A A & Y — R g R O “ B A B2 351 H ” ( Supplemental Environmental Projects,
SEPs) (SO, Bl rT R HT B SR Si i B AR — S & T 0 55 (BN PREE A £ i R LR 150
H SO DG 23 52 e (AN FE 434k 88 PRARA5 S, A T P45 4 B L S TR S PR B o 52 55 ) |, ke Ui e B 53 4T:
Wb, SCUERFSE R, SEPs BEAT R T4 SUA R Tt X, AT B 15 345 51141, IF e 4 FHAH 4B 4 X
AT TR, DTS5 4 DX ST AT S R (24

TEFRE , CIREL LR 1) AR X IREE 2 22 URIA BT T-BOR AT 05 AR RLE |, Sri s BT A
VER—Fh R URIA” AT A ik FH RIEAIOCHLAE o (H o T IR 20 28 UR A I RP IR P, D45 i 3 SR AR A1
LB LG R R . XF i, (R MR ) — RV , 1R A e ax — ) i, ARk ) o6
18 %, J5L5 ] DL SR B AR Y 54T 20 8 5 AR 3 HEBR W7 05 T B fE R 9 52 TR I 4t 2k
FEALIE RS, AR PR IR R FH—IH I — " i R B R BT . (RE) 268 19 Z5 3155 24
2503 VR SETEAT: (R RN SRR ) T EARRE , I 1K PR 1 — 2 PR I3 40Ul 1 4 €0, B4 0 Tl O A A% B
REFTHEZ Y, WHE R AR TR Ab & 28 A5 12 3 HERR W55 T BRfa b, fE 2R 28 3R
AR AT A MBS T I AR IR, A 8 IR 55 D ReF R W A B0 o 3ok, (e ) 56 25 5%
WA ] T PR A DL AN AR DL RS, IR RN D F 30 H A S DL R Be i A (AN e iF 23N
PAIK A BIMSCA h RTEROUR , T R B th LRI 1

MRS, QSR UEAE A 5 T [ 1045 1A 3 HEER W5 05 T B A 6 PR R X 47 Sy i ) R 3
XoF INE, g BRI A g~ A1 4 25 A Uy o B i DR BOGT 1 F i I v SEAE T AT TR R e K 2 S AE T AR
MIAL" o 2 RVFA T A B A BR 8BRS 5™ M i ST 1T, i D0 A DB S 4k 5 21 1 38
BB E S A ST REI R AN & T4 HI ST M otAE:, O B A B i GERE vz . RFR I BAT %,
JUTATART BR 58 1 45— H R R PR 7 A AN 52 i —— R A AT BE AR OO FE Y A8 52 9™ B0 Ik

a2, 99
'z~ o

(J\)BAFmHMERFZERP”

JIr A 56 [ 2 ROFIA Z5aCRR L AE T B J5 T (intervention by administrator ) i B (%) 45, % F°
B MU R 55 N A RIRIA , BRRR A AT AT A, /e ARl . A e (e
FRERAFT2) ) BEA R A AT AL 200 5340, B dp 47 SE R R 45 (United States interests pro-
tected ) , Jit 45 2RI I 20T ) ) 1 AR RN IR O Sy 1388 S URAR I A 5 003K 180 1) i D0 D50 SR A0k — %

(23] Miller, supra note 6, at 89.

(24)  See Kristi M. Smith, Who’ s Suing Whom? A Comparison of Governmeni and Citizen Suit Environmental Enforcement Actions Brought under
EPA Administered Statutes, 1995 —2000, 29 Colum. J. Envil. L. 359, 391 (2004).

(25) ARFMESHAN I IS KR ) AT 25 Sk ) B E : 33 U.S.C. § 1365(c)(2), 42 U.S.C. § 7604(c)(2).

(26) 16 U.S.C. § 1540(g)(3)(B) (20006).
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SR, A = B 45 KI5 J7 nl it ad, —#F AR U ik Be d b A 2 2% JRIE H A i
RA UL . (k) HESRIEBEZ FRAEPRIS 5 A0 AR SCERORERT , 17 8] DI Sl gt b8 IR 002
BEs Iy H A, (RE) 5 9 2L I N RIE BE U N B 382 tH B VRIR TR A R LR 2 A A 5 /9
] DA ) R AR B e B I 1 AR VRO SRR SRR R R AR EE T PR 24 i i U AR,
i, FEIX — 55 58 Hh i (A R )k B SRR AH S 75 % 25, AN TR B[R]

() IFIAERER

LR E N VRIR ZRFE T YRR S RS I , e vk Be I URin 3] (A5 & 2R A Ui 2 1
LHRUENTY) 43 2 0F 0 VR )7 8 S SR 7 (any prevailing or substantially prevailing party)(?7) , 5 /E
TEBEN I & BB 25 “ AR — 577 (any party )28) S SR b — 2% 1 32 20 PR IEUS BT 3k A
BTGB IR SCRIRIE 2 R SR T, AR A HEBR B AR (LR 3 S i k) YAl BE . 7RG T7 T,
T (PRI R APk ) B v L AELCRRRE ) 27 22 20U © I T SR B R FEAG 36 L S 9, 45 TR A R Ui
B UL R ARV S A A& BRI AG , N BVE e nl AMKIE 3 DLSCHRe” o 5 5 A L, e [ o) 32 A e K
i R VAR U 9 S R ot R, TN RE e 2 0 7R RRA SR rp i A2 81 2 W . 1
2015 452 BN 3L 38 PRERBE A £ VRIA S AF v, ZORPES ARAHIRIA 28 BT 18 1, IR 3 4R 751 B 19
SRS

() S =

& 28 BRVRIA RO B SR g AT WU o DDAt A A B2, ol 12 g e s S8 A1 52 B4 BT R 58 ) A%
D EFORT AT B2 505 DI A T 52 400 3 A PR RA AR, HE B BR T A5 (45 2 2 58
LT BIEARCR] , i AL 5 58 I SR AR 45 Bl v R s8I B T Rk RO 9 1E 4 A i, G s 40 2 by
FB A L BB A SRR 5 B0 (HRIA TSR AE ST M R R, A RIFIA BT Y
SURFEZ M o ToIR It R 1B AT A BOAE 4 10 I 1) [ 2 S A Ay R 3 3, A0 LAl 580k Pk
G MRS AR B2 D H A o AR T T, 3 IR 5T 24 2 VR B R Xt G 00 B At BR 5 o * B4
Bngi” o AOEERMUETRIRBYE S 26 02 “ I F A A LM 557, B85 1R 50 1l i R R R T A
g BV RH G B A e S A HERR 1 SR AR A REE 52 IRIATE SR AL SRR , Z BT
Pl “ ke IR 2" SEbr DR T RRKZ T EA 7 R IR RG], DA 2458 i 1k 5
R EEEARR 2 R DT LA

LR XTI AT , HSE BT 2 VR iR Al IE/NRI TR 52 o U AR D DRI PR T 2 4 M K -3 404k
2 ERCURURFEROT A — 2otk (ARSI A R0, B T 78l 1 Bl 04 S22 1k 7 1 85 2 3
S, FM 5 PR R 2E S o Z BT LA, 5T P X PRI 2 4 VR /8 ) B BE il R 5 07 A A
7], B BT RG22 0, A B R AT R GEEHR . X, A SR R0 7 Lo AT

(27 33 U.S.C. § 1365(d) (2006).
(28] 42 U.S.C. § 7604(d) (2006).
(29) [ 12 513C,
(30) See Mi. Graham Red Squirrel v. Espy, 986 F.2d 1568 (9th Cir. 1992).
(31)  (HREEMRYIE) 45 58 5%,
(32)  Commy A RTEBE O T 0 BIPRS00 55 VR IA SIS H I T IR M RE ) 25 10 4555 3 31 “ AR R AR AL LA &
752 SR A B O SR A R, S R TR I
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TN AL AR H O RE ALY

VE Ry — Tt SR A7 2 i 10 E RA N S ) AP i 32, PR 25 VR VA A P A b e L 2% RS ) T 1k
W R AR 25 SRAF 2 IS HE 50 RIFE D AR SITHSFIEZ LR, AR THESEIFAIEL, @
AL B M SRV BRI I BB S 0 iR o TR RAT RN R ZE v o) 35 J8 3 b X T BE AR R AL
A RYIBAE I, P 26 i BE AR 5T, HA SR e 2 S, 2 v 56 9 [l o 32 22 S g AR BT 7, oy A Sy Bl
ERYIPS

(—) EE . REFEL

XT3 E 2 RRVA BYAS BRRAE, 7] DL S RAER " SRIE A . B AR, S8 A & —
TN VE I BE AE R T DARA R S0 F2A4, V8 2 07 T SO AMEERRAE . Z BT LA, BE 2 A R) ) 4
REAVERIMNSS R, U A S Al SR

N ROFUA IS A BT T H R e el . 5 A RIFAA XN IIRIRZ , h IR E¥H
ZRBINA A EIE A RN BT RN SIS A 33 (EX) K S B (1) 22
S ST REFVA I SEBREZ N, 27 FLEEA TR SY . SEhs b, BT AP IR 2 1960 AR AR R4 1 78 548
B By — L2238 S e B X — 75 24 I B A T B €% 1Y) i B BT I 2 10 A BB AR, AR e A )
BB A — 2 b 7 7 A B R B B4 AR I 2R S BRI ROVFIA Sk BT IRl . NN 1, ax s i
I R RO TR A BE R GR S BRI REAE T X2 BT DA AT 2 i R A (W R B S 2
FEVRVA T RE A ) FEAT I SABTE, AL 2452 0 i IR SR A — FIR T b i B R al , HA B JF
AR LT R A 2 00 ELACHRE o TRA ARG 58 B BRI 35 BRI e g K (B B Bl P
HORA 2 S BA A 45 SR VR AL B 1Y — B G 15 0 LE i , JHG AR | S0 SEE 5 I 17 Il 5
XS ROVRUA SEBR DR 3 SCHARA BR . A B I AE AR B B SRR, AR XS 28 RVF VA RS 3 S LR
FHEG T2 “ TSI BRI (private enforcement theory) 35

AN — DA ERIREE, 725 A3 (public enforcement ) B BURF k7% ( government
enforcement ) AHXT I 5 14 o AEGE A EIE NN, Xt A 1 0947 R g B BON P S5 30 A BT
AT FEARBEA T, Bl AN TCAIAT o SR, BUR XS P AL 22 W7 AT B i A 25 R A EE AT
(At 2 FEARTEBUNPIE A J7 B 8 32 400 3 sl A AR B N A RODs . Btk RS SE i ih 28 AR RN TE — 28
5 A 5 F 25 BV A L85 55 vh B IRR 3, @ R AR P T IR AL 5 . A% g7 36 EIAY
Az AL 28 S5 VR VA I BE , AH DG ST 5l [ 2 76 B vh ol a2 2 BRI St 17 5 i) L3¢

FANI: Z BT LA I3 T AT T BUR P 2 R BRAJIATR, LA K 7843 b DR 4 28 AR A 5 9 4k 2
oK, X LEAE ALTE 20 H20 rh iy %) 56 [ BR BT vk USSR 2 78 0 W o I Y 38 [, 28 0% v Uk e ok ™

(33) ZUWE3 51,510 - 19 BT ARPER R BRI CRBEA 25 VR 1A B B JE R ST ) , P RN - B8 I8 5 9445 ) 2010 4F57 1
1,55 149 - 152 11,

(34) B, A2y, CRERRN PR ik ) AR R RS SBRR HTIFE 1 JE 9008 N S5 0 1 5 Bk PR IR v A D 2 R BB VR AL
AR EA L T A A AR SERCHIIE 152 . 22 ULiE 3 5143, 56 14 - 18 Tt

(35) WAHEHEFER FANIMEER" . EFH N, T 72D & — A e, BERE — DI 10 o BR324 A1 B JEE <Y
50 PRIE” SR A S A AR b, AR A S T

(36] See Barton H. Thompson, Jr. , Innovations in Environmental Policy: The Continuing Innovation of Citizen Enforcement, 2000 U. Tll. L.
Rev. 185, 195 - 196 (2000).
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FERIRESEN,, AR RO T, AFESFRHARGT, 51 & Ak a5 RS 1435 345 FH DG F0 X B0
HROR 77 195 ZUAN TG , LSRN SR A5 18 BRAY W 75 gk o ELH S Y i I JR A AR5 S 3, L HX FK R
SEEH RGN 20 20 30 4R10 .40 AEARFF R MRS B bl 22l T £k, s ik
JE o RIS R R A BRGNS T T AR AR RSt . BRI AS T i IR AR 22 R PR 45 5 55 T
Z TR A =, P 2 R SRR R TE ) PR B E IR ANBE” 5 A BUR R T B SR 40 &
Ji& , i i A R 45 AT A B 2 A i Al 73R 5T) et i R JE IR o TEis e, Y
A B 18—k TP PRBE PR AN BUR R AN 1, 76 BUR AN BE B JE 7840 FRIE I, D7 24 SR 148 FA
G EFAAIE” 38 G o A EE AR U R R RO ik SR IS BURT A B 2 R
DAEME R RMERBUN S, E R IR . WA RN S IE M ME— A 3T B0

SN A RORVA SRR I TE A 3 R 70 0 AR T 3% — . 7EC1970 4RI i 23 R0k ) il 200, EL
5T Il 2375 e o3 22 51 25 G H i (Sen. Muskie ) $12 52 (AR R 58 HOW 32 i AL Ge il BEARE S T
/NS | 37 B B R ZUAIE T . 25 44 PR A 10 N1 ( Nader ) S50 AT 5 141 BA AR R R A I A 119 A
R T B A T R A ) — B TRAIRRER T 5 R A5 YA S i 45 Rk 25 PR 3 R i )
25 KT BURF AR ) KL . Ry o AR 1z BB m RN H AR RS A% - DHELE %R
o M TR AR O S 2 E ICE A RIS T 3775 Y2 iy B 8l 570 a e R AR T RS
YL 60% I P TR 4 (R IRAE AU AE 4 i VR A HE RO i HAE 3% T W0 2. 5% 7 4515 40 %0
F 2R TE 7= A KA 20 FESR AN AR B R B T, S 3k B AR % 2 B F 2
KA BRVFIS , FF 2o Z AT o SEEE I, HE CAA AN BUFIA RFCEH R S Wb % 0 &
JEE 8 AR EE BRI AL R 58 I e 2 KI5 Y bR TAE R AT RER” , AR S 52 AT H
(CAA) 728 S T5 9 BARAY CHER 2R 2 BUFIA 7T LA RIBORI A SE UM S0k A7 8h 7 142)

IE PR R SR AN SEBURFPIEAT 3 W i, LR URE I 1A ROVFIA SRR« FA N IITE
PRI (private enforcement action ) , HS2 5T 2 7E BURN AN BB B B HE 1T A B HOL B, B AA AR BURF A7
B B B T A RVFIA WA RA T, t A WA B &, ARIFIAN EENE A B RS
fif R

FEBR S I, AN M ARBUR , BV AR N T N BURF SE AR spLAS mT DL 7e Y 4, R AR %
A WAL DA R R By i AR B ) A7 s i, i DR R T A S 487 B3 09 UM FLAS AR P
A DL ELEEA T LR AL, i e/ P A A0 AR SR A A RURIA . ZERs I T, IR T LU RE
S PR BRSO DGR T AU A 2 PR 3 B 07k N B B 58 4 ] R N A8 i3 vk 3 (BT 0 A
SEE R T T B R AR L5 ) | U RE A X i e RN R — 1T, PR B s B R

(37) See Marver H. Bemnstein, Regulating Business by Independent Commission 18 —20 ( Princeton University Press 1955).

(38) See Barry Boyer & Errol Meidinger, Privatizing Regulatory Enforcement: A Preliminary Assessment of Citizen Suits Under Federal Environ-
mental, 34 Buff. L. Rev. 833, 836 —838 (1985).

(39) David Kimo Frankel, Enforcement of Environmental Laws in Hawaii, 16 Hawaii L. Rev. 85, 130 —131 (1994).

(40) John C. Esposito & Larry J. Silverman, Vanishing Air: Ralph Nader’ s Study Group Report on Air Pollution, cover ( Grossman Publishers
1970).

(41) Senate Comm. on Public Works, 93d Cong. , A Legislative History of the Clean Air Act Amendments of 1970, at 138 ( Comm. Print
1974).

(42)  Smith, supra note 24, at 364.

(43) SNSRI S — P2, BB A AT o MR A0 SR04 B SRR 11 2 B RIA BIORR R S kI A2 R (action — forcing suit) , 35 8 %
BRI Y “ SRl
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Vo ATURIE R S T8 7 MR B T 28 BROVR IR B 8 i ——F U 3 S A TR i 5 AT PR L E sl 2R 1 “ A7
OB A7 A TR . SERVFIRE B ELT 0 R 7 N 0 2 RFIR DL BOS ~7E o HY, dn
RATHCWRL L, OO 5 Z AT E , WA VA A T AN FEPRIE B 2L o VR RITIE R0 A0 380 gl fhaad o 22
FURIA B HERR— 77 T AL 122 RIFIA-S BURF PRIEAENE L 1Y R — 1" —— — & — Bl Al #3;
T3 —TT R T A BRI BUR PRIE TN LA #h FE0E " —— A 2R 300 B e & TSN 44 1E 5 AY
BURF P I B8 HH3E 24 I Tl ORI e Ptk , A e 3 0T = AT J0oE 28 15 BT LA s R A A
JE AN REPIERS , A T i A VR . PASE BTk M AR RO 5 A D R R ST E A B T A R
YRR BT E M , R B IE A 52 1 H A 2 M OGS ——LASE X A7 Y 254y 32 BT A1 4L 2 0 — Bt
FB, IR IEAE T P35 B B AT 55 A5 L A B kAT, OF HAS S AE A L 548 0 BURF hak M
FBUAY“~Fik47 (compliance order) AHIF R ; #7023 RUFIA A BARRLAE T 58 T 54T, (H A U AT B
AL BT A SR T R RS B R L T LS O PG IR T A 5 GE AR R R S
TEXAITTAE TR, 24 BEUE VR BT A I8 2 A 58 PRAJCR IS 5 BUR ™ 4% Pk A [R] sl 2R LA ROR——1X
UL e R AR I K SEPs, P g it M -5 15 A9 32 2 ME—— DA T LI 52 B T X BUR PR A9 #b
FE7 L6 CBUG TR SEE A G ARG TR T AR A SR AR AR ELE . R T IURIA TS
JEEVR DT B8 G077 AURBL T 28 R B S 8 3 £ i SEASE B A A B 5, i ELARL AL T %) 24
VRV Bl 1 AN AR HETRIE ™ 1 Bl ) 3 1 1 5 IR —— A SRR sl i Bre DA A8 R iR
SECACYPIEL” BB , ANOUSAS B 40, 384G W] BEAHHGT T (R Ve 2 T, DT 8 O 3 RD N PRIE A 11 74
THATHE

CPRIETATRTEE T2 RURR I AL, Al AR 20 2, (EAL IR I DL e 4, O
Hh A E L), SR X R BRI A TR B SR B Bk o AR AR S D B I 20K, A I
JE A 1 R 7 52 R AT 0 ELZ A0 D AR RN A T R AN SRS b R A RR
VA SR B i W BOR U LS A A R E SR INCIE T K I%) 22 RIFA 800 A R B A E N —1
il — 26 H A £ 52 B SO ZEZ BRI 7 QR PE B A9 ) T ME B AR T A WL * Ao
LR 45 52 B B0 22 BRI 0 B9 AT DR -7 8RR R, XS EOR P 5 A RIFIA Y
DA PEANEERRAT , a2 Ras R [~ BOIR R A HUA Il 5 S A AR | Bl D 27 % 4 i
AIURVA A I A 55 VRIA B RV RIS . (HSEPR b, 58 B A Tl 28 45 VR 2 202 st N B M DI RE T &
(1, AR O e 5 SR DO DG A o S, 1 SR R BEAS ol BEA7 A8 5 )50 A B A5 G R I IFin, B
NI BEAFAELRE R 22 S5 VRV , DR 4 I8 58 5] 2 0wl ik BRI, VA AR D RE RITE TRt > AR , 5 A
fi SO 1] AR R Z IL[RI A £ 1) 555 J T AN HAT  nl w3 # AR (justiciability ) 89 BUG 557,
IO P 228 R 7 A | i 2 R A 5T A B0 23 S o A R N S E A4 B 2o R e Ak B T AL Pl R 22 e

(44)  IZFNRTECRIAR N “ civil penalty” , [E NI # ELF RFHIF” o AHAMS “civil” (REF) —1 , A JT LA — AT BT, i
A2 E TR Z 2 AT o 2 DR 5 56 UM W P AT Bl BE T 5E) | 4R PR BRTE HET IR ) 2012 4R55 3
1,56 103 - 115 11,

(45) B, GRS RIE) 2 RAUFIR AONRE 2 BE AR GE A 4 1319 (d) B9 8 IS 24 9 REFT 3 M0 1319 (d) 2R BUN ST

E

(46) R PMSGE HELHE  SFIEI R 27  SPI RS SR DA R — @ By < RS ST, 7L Y2 2 B4R 24 T BUR 81 i $ok i 80eR
See Miller, supra note 6, at 89 —90.

(47) 33 U.S.C. § 1365 (g) (2006).

(48) 42 U.S.C. § 9124 (a) (2006).
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FEHE ) AN B B T 1) AR AR A RS DR 2R UL TR B AR YL E ) X, S B TR S 3 A R
R T SR B RRE Ry Z AR T SCARARE , I Ak A ey S R A SRR AN B
U B AICAR I (irreducible minimum ) (1) standing” BRI (500 A% .0 D) B8 RIZE 38 2 6 O )5 5 2k 2
(A AE ELAR SEAE MR 250G 2R, Bk 48 [ 52 28 25 1 BUYA IR B A VR BE . 76 RIE Sk, 1970 4R (1
Sierra Club v. Morton ZHf57 T “ S 24 F 7 VE 58 02 SR WA 2 4200 B B AN rT sl vz 151 1992 4F
f) Lujan v. Defenders of Wildlife 55 g5 YK 7EA 2 REUFIA 253K A A B 52 B0 1% B0 15 28 M 3638 T XA
HERA B 3z 2 B G0 D) i R e 4 (52

TEBE R i, 3 B 28 B URTA IR 38 6] 27 S 5 D A TIRRE B 5 28R ORI 35 6 R 5 F e | R S 2like
ISR ORPTRIT . FSLEAH R, AR AR R B LA AR 5 32 B4R IR AT N I CRRER 05 E BN
PR IR A TR FR AR A LR 25 3240, 5l A R UG, TE I 32 3 BN 2 A L 25 S AN RRER R £3
AR FRAFVRVA GRS (1) S 53 SRR A, 4 AR 28 (TR A LRI 35) A R URIA R B H
(), DAk Bk I ) T A MR

X — I ERT S RYFIA NHA AL URIA B BRSO R URIA B & 57 75 4 3L TR A 5%
ORI FT R BT A 25 D AR R 2Rl e N 2 (BRI FISHE (kiR T
CERAT AT R TR A ) BT S (R TR B BB R SE IR R VA Y R H AR
LRI AR AN AR PR Y BT B IR BT 28 25, I 5 I R B 00 A 28 L) 25 1 AR AR . Xt 2y
i, 3 28 RAL G #h S 2 AU S 0T DU A ROUFIA B IR 2, FLYE IR 5 SR AR ] 21— IR
{70 PR RSN JFA B As Z 0 LABLT- bl — et 2 S AR Jin oy (6 M A5, J2 R o LA o — A4
IR T A FRR A 35 R AL SURENS SN 2S5 Wil I ) 2 59 A AR 387 Z 2R FE—— I — A 1B 2 L
B 2H U b — N i R S 5 R A O XL T TR R R 25, DA AR OG5 1 vk T
Bl M O 2 B B AR 28 BFIA——1TT A R AU HAE N IR A SUH— A R R R I A 43,
o TR A A PR AR O 4 (WL ) B4R A IR TR R N a5, M AR P S T H M B85 R 25 (an 2 B O
K)o WL, A RS WEIFARELIL A 54 CHE, IF BB E “ 1R A 27 (on his own
behalf) o 7 BEIFVA BV 22 HABME It (A B — 5 1) FATR AR R AE o 1, 28 ROFIA 2L 22 8 LA )
BB B YRR TE 2R (moot ) BTN F) 1) 24 , 3 RPJELA5 ZE IR VA HH A A AR 25 0 Z50FE R VA B R R 2247
1, BV e A IR S A% , W5 S 025 T HURE PR IR 25, RT3 0T BEAS B TR Hh 34 2 T 4
BN AN, BRI BRI SFOE , QNS 28 B RS A UR R BUR MRS 1) Eh i i HERR | D) Hoth

(49) AR AL, W SE E i m ik B RS B TR AN , mlRE A SRy N BO A S 2 R 2RO i JE R EThRe”,
H BRI A DHON T 55 105 AN REAF DR BN R, K] g AR By J2 DL — RO 175 O 0 2 45 1 i i —— 2l = SR
ARG S b O — A T RSS2 E R TR B 25 TR R THE” o XAHLE R AR AR Z 1=
TR A FE SR BT, H i U A AR N RTINS AT Y, B R ik Be, A A T T A N R A 45, 2K
ATBCER T T R AFBOA o B B BTN RE S BT I BRI, BT R] B ORI RAF ) SRS TALAT B © Y2 BOA M UL Antonin
Scalia, The Doctrine of Standing as an Essential Element of the Separation of Powers, 17 Suffolk U. L. Rev. 881, 896 (1983).

(50) Valley Forge Christian College v. Americans United for Separation of Church and State, Inc. , 454 U.S. 464, 472 (1982).

(51) 403 U.S. 727 (1972).

(52) 504 U.S. 555 (1992).

(53) EZHIGIFRY], RS RES RRERE - FURXT TR SR 857, AR RS S Al i ) vk T WA Tk AR 58 43 B el 1 A
E” UG, R o — 1487 (general grievance) AN T2 3, HLEVR BN Federal Election Comm. v. Akins, 524 U. S.
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(801 Bildm, A “ALITIGYE”  RANWEEE” ZFRAY“FIM 12 - 19 FREEALFUFIAT ik B — BT B e i ik Bt , I RIS JEE 3 4R, 1 %) 2016
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SCAMIRIETS Y BRI N 25 URIA M) , R (LS % ) 2016 - 08 - 09, http://jjckb. xinhuanet. com/2016 — 08/09/c _
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Just Looks like Twins; Comparative Research on Environmental
Public Interest Litigation between China and U. S.
Gong Gu

Abstract ; Citizen suit in America has a wide plaintiff scope but rigid standing rules, and it can be
only filed against illegal action in some special fields, which have made citizen suit clause restricted by
prior procedures such as Notice and Diligent Prosecution. It employs injunction as the primary method of
redress, encourages agency or department to intervene with litigation to protect state interest fully.
Meanwhile, Citizen suit in America has bilateral litigation cost shift system and remedies both plaintiff
and state’ s interest. All of these features are very different from China. From theoretical perspective,
citizen suit in America could be described as Privatization of Public Law in contrast with China’ s
Publicization of Private Law. Although it seems that China’ s environmental public interest litigation can
be put into practice more freely and wildly, it suffers from bad efficacy and many difficulties in reality.
As a kind of special institution which intrinsically combined with public and private characteristics,
environmental public interest suit has to deal with many problems cautiously with detailed law rules,
otherwise, it cannot play its due value. All in all, there is still a long way to go in China concerning
environmental public interest suit.

Keywords: environmental public interest litigation; citizen suit; comparative research; China and

U.S.
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(3) B Short Notices of New Publication and Literary Intelligence 5 # Notices of New Books and Literary intelligence

(4] B Notices and Queries,

(5) PEUWLEREE < PEIFE > (1872 - 1901) H5PH 7% ) , B AR ML 2010 ARAR, B s — (P ETF IR ) /R % 5251 (35 405
N)7 5 405 —464 1T,

(6) Introductory, The China Review: Or, Notes and Queries on The Far East, Vol. T, No. 1, July, 1872 to June, 1873, p. 1. LI F5[{FE
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6 SCHik2# ( Bibliography )
7 {%ic ( Biography)
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9 A% ( Chronology )
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(51) The Law of Testamentary Succession as Popularly Understood and Applied in China, The China Review, Vol. XV, No. 3, July, 1886 to
June, 1887, pp. 150 —155.
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1881 to June, 1882, pp. 420 —423.

(75) B Journal of The North — China Branch of The Royal Asiatic Society (1858 —1948) , & TFiZFIMENL M A =W 5E , VL ¥ R A5 55 4
(RFWMIC AL 4TI (1858 —1948) - 18 + RT| - Bisk) , LIGRMERORSCHk 1 ikt 2013 4E )i,
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TR TR N AN A AN ] 3 2 AU A A8 A, DA R 3 S A [R] AR A 9 S R, AR (B A ELAR A 4R
GEo HUAZAE IR, AN ACAT DI 9 v A0 G 2R B RE X — DR 5, DOZTRIMVE 3 0 B 0 AR 45
P KA, 34 AT LA DA 40 i 7 e 7 s ) e 2 R SO SR 45 0 T AT S8 A TR AR, b g — 0
BT R A AR SCEE R, BT T A v R A, A4 O 4 S i B D A A A
i AT LA SRR v A% e 1 A S A v ] ) 8 A0 o ) R T A2 e ] ) 9 S B A 5 TR, 0 W
A HEAT AR IR FE T IE A0 53 BT, 53X FE A BB % W Ath 5 285 1 74 O A v A EDULAE 19 22 g0
AR A, B AR 19 20 R BT S 3 AR i 70

PO E DS ) A2 19 2R TE IR TE A B 5 FRZERE I Y & 2 A AR 22 5, i v 5 I
AR EEE T UACIUE” IR AR e i e i P T R, IR AR
AT FAL B AR b (8 b E R Bl DR SR i o A R R AR e 7

FREITIAFHE A, J5 R AT 32 2 9 10 A R 42 S BRTE R 28 32 %5 ( Alexander Falconer, 1847 —
1888) Filif J5HE (James D. Ball, 1847 —1919) , E4afi & £ 2, HRDCER LT ik b EVAH S aL
BRGSO HA B A AR, W0 SE % B LA 7 96 AR AN B A vy AR S R E A Bz
T, DL B i AR B BAT 2 S (L i) )78 338 Bl SO 3R I 1 & R 8 U 1) B 45 (James
Legge, 1815 —1897) ,/MNMRJE M 4 G258 MAT TR b v SCAb g i sl (sl o€ ) i ZE ALY,
Hor oA W R I SORAE A, A WS R AL 2 5 I8 202 10 ) kg SRR 1 s BR B 23, A Sl e
ZE PR P AT 92 [ 93 48922 B¢ ( The British Supreme Court for China and Japan) fJ3%E . i 1E e E P E
ARG [, A b A AR e S

WFFE X LA R, LA SABATTHR Hh i o [ 57 32 . w) i SRR, oA B T 3RATT 17 ik St B 390 75 5 WL AR T
Xof o [ SRR A B R e T T AR AR e A B A A E

T Y IATE G EVFE) T g E AR, B AR 20 H 5 IS A 30 1R 4 v SO ) 4 g
I GV P 7 A TR SRS M R A R 75 5 3K 222 G0 — AR TR A0 78 J B Y 42 56 A
ENGAEHEAT LU, AR b T 19 20 SCA A2 Ui 1 3 8 v P A AR 32 2 A %) S8 RO AL, 25 B840 b =2 1]
YA NS BE BN [R) AR Ak , 2 b A SR A v AN AT Bk i e A

SO SC T, Y B e - Z B0 TR ) 2 S — b SC R GEE 5T ) (1853 -
1856) , Hr 1853 4E45 3 5 Iy S [E BIA i BE 7170 F1 1854 AR5 2 5 b iy AN [ By il 270800 | H 2
I3 R 5 56 A EOR] R AR L S0, AR S SR Se i A b [ Z i AR R BB AR E
A BUEK HAE S b gk — 0 LU B R R AR an . oAl Ry, anCUE R H 4it) (1874 4RI 1))

(76) A I BT P A [ R 5 T A 208, B DAL ST CCH RIS ) 5 T Ut 20 R 06 5 AR vy o ] W) 3 ), i AR ik 2%) 2017 45
551,

(77)  AEDUf 5, EREEER A e . b SO SO S, AR T, 1862 AR [ FE /K 4% ( Basel Mission ) Jf-#i IRk o
[T ARG #1865 AT YL [E o1 N 32, RATFHE i AR BUE T 23, 1879 AFRER G T8 TR, IR A B BUR I 5. HERZ R
TR WAEELT AL E A AE G AR SCAS BRI XU D B R P B R U T R A S LB SOV ( BRAE I DR R ST ) L B
CHEPRCEE) (DU ) , KRG RAL 2006 45 AR, 12 3C RS R “ RRFEHE G I 2 25587

(78)  Imperial Confucianism, The China Review, Vol. VI, No. 3, July, 1877 to June, 1878, pp. 147 —1158; No. 4, pp. 223 -235; No.
5, pp- 299 -310; No. 6, pp. 363 —374.

(791 PEULL H IRAWETE [ H 1A BRI (D il 25 GRS YRS —— B - RS 1), LIEEREAS A 2005 4R Al 57 694 - 695 1T,

(80) [ H J#ai=s [ H 1 PR Ok B i 2% - GRS SR ——MEA - R51) , BHgREAS R4t 2005 4ERR, 5 665 - 667 11,

(81)  Z5M: (B R R4 i) J5 9 96 1 RAE o I A A 52 ), vl o0 BBk K2 11 WA 2013 4R R, 55 133 — 142 JL,
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(FEWF®)FHFEEEAEARNE  FHF

SFHE ARSI

17 19 2R R EO) T rf b SO S I HLVE AR 3k F 58 2 5 1R R W B (R SR MYy, DR P 7 oR
B ASA T ATE WG AP PR A AR A TR, S A A S L AR HR R A TR
HidsiscsE . ENULT-C a5 DRI UL I SURRTFEH 195G, 5 1 LG A L AT 5, BER EAT]
S RIEHIA R EPHE) BT AR R ER S B E A T+ 5 2w

NIECH EHE) BAR T 1901 AF ELARE I (H B R T B4 N D 5 T2 45, oig e ik 2
N

MIEX B, 1919 43 H B [E A4 776 (Samuel Couling, 1859 - 1922) £ F i 81 Jp (9 Oy v [ 0
i) (The New China Review) , /g —13 B 7EREZ( h EPFIE) 19 FIH , AR H ic B AR %, (P T
) MV, A i 7 BT B A5 A S 4 (82

PN AR, CPEVEE) B PR IE AR Y 09 3CE , AU R Al AR S 7, and bt dE4R)
(North China Herald ) FI{ 2 5. SC oAb 3 222 ) AR FE AN S5 WRPE R  FESERY |27 2% BT 4i7 1L
TS [Nt 2 3 e TR A

S AR, (PR ) T kA, i Bl A 35 T 19 1R 200K (20 28 40 H A Y 1ot H.
S B R AV 3 AT B S T2 ROV AR, QB A 1899 AR T4 2 A € b RN I IS (1906
SET I R i I AR A S ARG IC ), LT SE AR 1921 4R7E b1 0 Rty o [ A K B 12
FORGIL ) 45 o Horb, BT UL A9 B — S0V B A 8 7S , 1215 B0 A ek 2 L T ] A 57 ) A G 32
Wk S AR WO 1 X — a1, AR R TS HE XA NN TR BUBO T Rk S 2
15 O[] p 35 TP T S 2 A 225 BORMLALER T3 R AR AR T COR ETFE) 30, fdn — i M
PEEPT SRR A0 S A MR E] A S BUF AT i ORE A0 R T Ch EHE ) X —1istl. (T
1) EAZAR By T3 48 20 2 i P 7 A BT 35 v ERA ORI 3 TR R A, BT E 4 R i e & ——
(e [E VR ) MCR T T R T I BGRALAE) , BAREA B (P EPEE) , (H BT 48
P RIS ER AR NS A5, A RIS 1 i A € o B RE PR ) A SERR g
MIFBELE IR L) 5 W0 o BRI A, R T B A8 o Bedh, 76 e AL ™ 52 i
SR E 2 e T ERA L GE) QR T 30 i SR E S BURE) 5545, L2 A0 251 Bl f I 1A

(82) PEUL[ P ] FEE S (Samuel Couling) 4 : (7 EiFiE) ( The New China Review, 1919 —1922) Z “ HIRATE " ( EEM®EE) , FEE
54 A 2012 SRR

(83) R Notes and Commentaries on Chinese Criminal Law and Cognate Topics, with Special Relation to Ruling Cases, Together with a Brief
Excursus on the Law of Property Chiefly Founded on the Writings of the Later Sir Chaloner Alabaster, K. C. M. G. , etc. , Sometime H.
B. M. Consul — General in China , 3 % #§ {5 X & “ Notes and Commentaries on Chinese Criminal Law” , ‘& & ( difea Eagkad) —5
SN MRS AR TR = EEZ —, S W 5 - b R sChr e 07 - 5 BT (P AR = R, R 5
B VLSRR AR 2008 4R, 45 50 B,

(84) EJl Notes on Chinese Law and Practice Proceeding Revision

(85) B Chinese Family and Commercial Law,

(86) PS4 —F, 44 Chaloner Grenville Alabaster, 3044 J& 24 LA, WAL IR T A s HELA) o RS2 AR SCHR I, 75 3] 2 4b BERL 42
S| AE e 1 SATHR R BTz LA WA 7 0 05— AN LT X TR A R, FECH BRI ) “ ¥ 57 (preface ) By G 43, BT
Pr LR r A AR B RS SR AL T RS B, DR R EBIRIT TAEM A O M5 “ Mr. C. G. Alabaster” Ziff . 4f it vl A
0, RT-R7 B2 2 BT 25 57 AY4E T, See Ernest Alabaster, Notes and Commentaries on Chinese Criminal Law, preface, p. XV.
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T RARAIX PR A 87
HeAk, Crb PRI ) Xt 24 i 7 il W) 3 SR A T 2D AR BB A2, A DA BT 5 e i A e B
AR 2 s IS ] 220 A T B TR

I res

CRERFR) J2 19 M2 AR R P SO i s b i PRI, 7 V6 7 S A ), S iz,
Hpr A b EREHA IR A, SR CRIEE) ((PRBE ) MONSICN) , & 3cg i b
[ AR G X (RIS 2 i), PRIk i A s AT ML A SRR A2 1 b A B R
SR HSUA AR R WOR RS AE DT, S R MR B (R 2R R b AR AR, (R RIS ) 8 Ko
Il R A R ST, e B R ik, 7 DG TR A 491 2% SC A [ e -ha H 0 w41 A s st 2T A 2R
BRI 2 R P ERE A FRA EA R Z P AT LB B SCE A A (P E AR ) M5 A BT (B
W% B AL, A LEE R LA R, Bl A B T IR ASRI v A A AR VY 3ol S AR e
SR A7 B SRR A P T N AR L O LA R 5 AR S A At AT Xk T v SRR A B B 3
AL P PR A SO SR (i) 52 P T AR v A HOUL A AR ST S S5 5E , A1 B THRIE B R gt
A RREHSL RS bR SR E o TS, (P EPEE ) Al Ab RUEIFTE 14 SCHkZ B, 4k il 3
FENHRZ AL, LA, A4 2, ks BT BN 2 B 5E , (BT i B T, TR A R G I LABI S

Chinese Law in The China Review and Why We Study It
Li Xiuqging

Abstract; The China Review; Or, Notes and Queries on the Far East was a leading journal for Sino
— western communication history in late 19th century. It has published numerous articles about Chinese
law and custom, including selected translations of the Ta — Ching Lii — Li, the His Yuan Lu and the
Xing’ anhuilan, special reports about ancient Chinese legal tradition and Qing Collected Statutes,
comments on the implement of Chinese law, introductory articles about Chinese bureaucratic system,
criminal law, prison, marriage, inheritance, adoption and commercial law. Vis —a — vis The Chinese
Repository, The China Review has changed significantly its range, focus and methodology when report
about Chinese law. The China Review has important value for many studies in comparative legal history,
e. g. Western translations of Chinese legal classics, the transition of 19th century Westerner’ s attitude
about Chinese legal world.

Keywords: The China Review; The Chinese Repository; 19th century; comparative legal history

(FEHE: TEH)

(87) PEOURGILAL ORI 1726 (MR 2 IR FR 5 (AT ) T A 2% LR 2004 AT, 55 402,409 411,414 455
461 T [ [ 3 )] 4580 (Teemu Ruskola) : (HeHEA ) 2 X i S 5 BARE )  BUEAS R, o1 LB K L 2016 4E A, 50
11.81.87.89.94.97.99 Wi,
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KL S V6 B 1 18 ] T R s 2 R R AR i S

DML L 77 b “ s 4E 7 A A fﬁ

sk

W E.AENHOEERFERT —ANeEmm AR n S KSR I kP
B, EAAFERABRERZZ PRI TS - BEIRARRETEEALEREH T L it
Yo, FELFPEX —REOIBPABETEXETZNER, FRFREERGEELFH A AL
KB NAAF A 5 kb EMG TR S b YR T — B4R EE 2 Uk A0 LA IR AL L) b ah 22
W, AT BT A BRIk R A T SR e, X IR 5 B BUS TE R AR E R UG R K e — et
B2 AR E AT HFIAG R, Wﬁ/:&éﬁ:}tt% PSR R, MR B I X G LT S RiE
R Y ARG G Py B o I

KR K RELXF M HE4H EZURA

— NH AT R B e st

TR R 2 2 Tk B S Tl VR R TE B 22 0 R 1 R 21 N ARG MR, 1 TS 52 78 ¥k (positive
law ) K FHCH5 I B 27004 FR A AR AZ SR iU Rl ) PR 51 L2 Bt sl 225X — D) BB AE RO [ K
A IR B AR AR IR ARHEAS RE B 22 L3 ) A 2 A (DU 2 2 TR A2 19 BE 8 A R I A, 91 A 9 R 58 3 B
FRIRHSYT, W2 A IO T o s b, ARl g ol o A — I SN IR 36 R, T EL 6 2 5 B0 AR
FEENC R BIIR AR, s B R 1 A ek AR AU RO B0 A . XTI, — R R R AR [ Y

w WPERR AR BRI BOR i L

(1) T 1933 - 1945 48 Z [A] il R4, e TE 0 2 FRH ) “ 9k %7 ( Nationalsozialistisches Recht) , i 245 % ML FR 2 4y 44
SR 7L%:” (Rechtswissenschalt in der NS - Zeit) , A% B & — A~ d R MW LS ) 351 BOA 109 37 0 A ATk 2= WH TR 5Ll
ARSI T 247 (Jurisprudence) (YE o 25 FEBH— B ™ 0 24 ARAL G, P8I 1225 S0 T3 WA BRI I LLIR T , AR Xk
PR TC R Z B , T2 78 20 B3R P 38 22 8 19 7. 3% DX ), sl G FH B A S 1402 28 22 [0 0 R IR A 7 A 1) o Dy B T 3R
R B, A SCHEAT SCZ MBI 2, T HAXT X PR PRI M A AL r A o R R SR A AR TS T ke s i sl 227 5
“OREGETA I A s 2 DL RSB B A A

(2] AR T AR st 2B AR S PR T S MR B A8 . 3 — IR BN I LA i SR BIFSE 45 5K
B, R S SR BB A T o SR TCIE A F R BUR M | 382 R A 5 3 LB 25, R 2 K B 11 5 A 1 ) R « R0 A e
AR B AT o AN BT KT, TE A T MEAL I i sl A SO T R AR Y 23 ], A A sl AR A AR 1 HDGRE R AE IR
FIBERFR IR 2 () R 4 , AR BOEVE T 252 B e

(3) EA AR —TR B 0 B ST MR DT IR AT, D Dy i sl 2 Y = T R — Ty T E T4 iR R AR
HIBEAR , B FE S VIR IR 55— T WIE T 2 AR AE T B B 58 2 v i A B PP 4 A A P Py R, B R RO 11—
Rk =, T A, AR Ak — B oy i s 2 I R E R M BUA T SRR DI BCR , B B 4
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PR PR A L (R, MR 2 X — B R b (40 BRI R 2 R — ANt 1
AN B — B e 2 (AU I 5 T AR 45 2k By — T, B S 2R b, DR T O
REA AR BB GHE . 1% 20 k22 80 AE(RIFIT, I MO B A BRI, 20 HH4 oK ek sh
RO 2t T — A ST, B I S (Unrecht) 050 BRI 5 F 1933 48 2 1A K%
1945 2 J5 ORI M0 AS L RO S . SR, 35K — 2 P 1 0 8 P T B 2 S A4 9 T84
T 50 S S o e A o e 4 e s e B 1 e X B N 5 4 S R 2
RIEE S FATREAR? 3 AR A — AN 1 S SEL 00 B4 3 25 5

e T — AN BT S S RSO DL EA TR AP [ Ry , A J2 vl o 2 0 M Ay A
TSR P 4 ST IR . AELR, sk ol IRE A 2 1 R ML T I,
BTG HELE (Kontinuitt) 00 LA 4 SEANR BEAQ vk o1 2% 15 I T 1) K U 0 e o S 1, I
TR 2 b, IR I R 4 1 I , T R A LR 5 3 A 7 T B ST, T 2 A R 2
f s o o B A B — NIRRT . X — 0 BT FURESE T80 D0k 2 ARt 1 K S A o
KA He L M IRAS 1 Bes T e, B0 15 78 AL Bk 2 1 JEL 2k 5 % 0 5 10 e
U, A SRR ), B R O SO BB 75 5 , v R I B e A Ak, 7 B R 5 1
W TS A TR el sh 2o R e (TR . e A R T 1933 4
2 SO R P M AL T 8 2 U i, Wl o 2 T B PR 527 S0 MO 2 ZEORE R B
B35 5 BUBERE 2030 B AT B, MR AR Bl 25 R R o S 0 B 5 IS, o RS S 2 7
U 15 R 2B R G O DR (0 A 8 1945 A9 R ) T2 396 R MO 3l , A £ A4~
S FESE 25 (Kronjurist) 7622 5 T 587 AUUUER 2 J B RS T U0 A 7 26 70 Bkl
YT A 7 s A historicization ) 1 3t B To 36 76 U L, i SR AEAT 8 1, IR T3 1 T, i 2 1
T, AR AEE R, FUR K I TR MO LIRS , SR B R AEAELS) AR TS
T AN TR (2% + TSR — R0 ER I 7 o e 4, R 4TS R 9 25 90 IR S ) S B R
Wi T, SR BRI X , B A W MO, 2/ 4% 1 T BAR P s T [0

S b, X T PR T I sh 2, S MO AR A 4 B e 19 fit
B, 5452 (Karl Friedrich von Savigny) BEJ2:38 36 HE RISR L T ok 1524 F 19 dE e 75 % i 2 4 360

(4] Roderich Wahsner, Die Deutsche Rechtsgeschichte und der Fachismus, Kritische Justiz, Vol. 6, No. 2 (1973), S. 172.

(5) “H4EIEX” (Unrecht) LA AP¥ Ry “ A3%” . Joachim Riickert, Das Bild der Rechtsgeschichte in der Deutschen Rechtgeschichte der
NS = Zeit Zur Einfiihrung, in: Die Deutsche Rechtgeschichte in der NS - Zeit, J. C. B. Mohr ( Paul Siebeck) , Tiibingen, 1995, S. 1.

(6] HE0FU/R G 2 WM AR P RRge e M AT S IR S8 B A R GE W R4S AbAE 5598 S TR MMM & — 7 i th - R
PR A& ——XF TR s 2= K W] U2 PO S —— 4k Z AT 27 S W LR ] R AR - 4 5o /K - GEARRAL 52
(1) BRZ i B, [ =56 135 2006 40, 55 28 - 30 TL,

(7)) H MR ) an B IR KA 2 4% P ok (Karl Larenz) | 1 i 400 2% 4% ( Carl Schmitt) \#% ( Emnst Rudolf Huber) | 7 5 #% ( Herbert
Kriiger) B} /R 2 FH45 ( Otto Koellreutter) & 74528 K (Ernst Forsthoff) . 2% ( Theodor Maunz) 25223 AR5 NS TEA R R A4 &%
P A R, DRI 2 AR B A 175 BE 5 5, T ELAE A0S R AR S 8 A ARG TR AT

(8] VSR S MR P ] 1y e B0 2738 KX TR R 22— D SRR R I SN o K BRUR - B S i 42 23X A — 1 A
MEBRSARE” 1981951 4F TR - KM ( George Dahm) fEETT H AR (78 20 k) BORHH IO HR , LTI BR 1 1944 AR RRAS 1 44
W EAY I HFRR, X IMERIEAEIR A R . 2 UL Michael Stolleis, Die Rechtsgeschichte im Nationalsozialismus: Umriss
eines wissenschaftes geschichtlichen Themas, in: Rechtsgeschichte im Nationalsozialismus; Beitrage zur Geschichte einer Disziplin, J.C.B.
Mohr (Paul Siebeck) , Tibingen, 1989, S. 3; AL A AR B b ol 5 B 26 7 0 Sf ) R TP PEA . T3 AN Il 3 X
AL i - X T o A SR B A B FRAAE T 5, IS L PE B 05 0T | skl =F 5 o N AR 1) D sk R4 2 B S B 18
R 0L 1A I HG - 3 SRR ) (R A8 ) L 30/ e s A5 1, b It 20 Hh R AR 141 2010 4RI, 55 787 B,

. 140 -




PG HEERREFMER REERE AWk

BT AR BRI GENR L) B T SRR IR T AL A S M A 510 IR Y 5 — L 4
A FE R (Karl Friedrich von Eichhorn ) WA R B#4E JE 17677418 B TTHK , 1EL SO0 5% 4k Je i (Ot ) 26 44
DRI, A SR PE” R HRE S AE AR Lk ( H B3k A LAl 2 b, X — J2 5k it 1 78 e e ol
A A — SR AR IR . PR SO A T SR RO TR S A R R T ( Nationalitit ) , 1104 R
G T G2 I S i b5 ARG, O I o R R 47, D SR o RN I e R e A F i i I — 4%
FEAR T H AV IR Redi 2 AR (1 ST RR 4R JE DL ) S i A YR TE A [ e A s 0 5% o b o
FELRZMR , T LUE, X RS PR 1 %9 B M5 28 E J2 18 [k A o 2 9 ) FR R (Selbstbewusstsein ) 15
A RIS JRE Bl 5 S 5 22, R R0 RS B IR gl B = A SRR Pl LU A R IRA AR
YR, 18 [ R s A AR AR I (2 A TR B ORI i T A AR BRI 7 AU 19 20 AR 4F
ZH U LIE AR S 2 2 20 148 60 SRR, R PR E AP AR 2 5F IR MR A, A 243 T IR i
BV i s~ i A o i BUA (Dieter Schwab) 1969 45 1 H 14 HAE T BRR 2T — 35808
“ P SRS A R A TR B B0 T, BEAS UL AR R IR A4 vk R s e BRI TR A TR AR
(Selbstverstindnis ) |- fORAPE (4 % 1], L A 7E90ME 3 5 (9 “FE T (Rechtserneurung) 12 3l &
FEUEPERIPE T U3 F AN, AR IR0 A9 7 e sl 27 A B WL B IR AR T BOIR 2 40, (H2 B B
AT B A RER RS E TR EA R e — R T . X — WK R A A BN
BT , TLT AR (Roderich Wahsner ) 5t SETi FUAT BT PR — 3 5 76 0 GBI~ R s 2 e il s o2
TERAE Y SXIGRRE IR, 25 TN T GV IR 10112 o 27 B0 (0 BB A7 4% Ak T 8 1 R DR ERDIR 2 o
T 1M 5 DB SR, A7 24 A RIS 2 v 3 — TR A BB A T IURS) S HEIT 20 4F Y

(9) B4R IcE 24 mPIRRE S, I I8 20 Tk oo ) A AR Eh i 3 ), A bR afe I3 5 4 00 s b o P LA o 28 3 [R) 925 (s
commune ) {4 AR T 43 VE Jg JERIRE EEAF A I SE R R 19 22 UK R A AR, JC 28058 X g sl i B R SR BUE I, B4k Je
PE TG 1 55— A EIIE , AR TG T IR IR A B v, A — 1 R A Pt 22 0 T SE B 2 BT Rk ) —Fh =
B3 , BE B AEIBREAL T UL 22 S TESE , At , il 2 7 30 R BAR S F AR . (HR R Je XTI IR AN LU AR, B Al A
WA EC BN R %% . S W Gerhard Dilcher, Die Geschichte der Stadt, in: Enzyklopidie der Rechts — und Staatswissen-
schaft, Springer Verlag Berlin Heidelberg, 1999, S. 331 —333.

(10) TP iE2EIR GG , 2 WLL A8 ] B - 4P 5e /R - CEARRLIE SR ) CF ) , BB ik BOAEEE , [ =135 2006 4E AR, 26 347
-365 i,

(11 7 18 — 19 28 7R3 3k RO MR WBE IR 0 1 B v, SC22 I R FEIG VR AR e R 2 1Y ARAIAE 1796 4F & M PRk AR A il
27 (g IR I AR AR Y SCAAT S o FERNE S b, D 0 2 5 22 50 B S MIRR 2 A MO, LRk K R 4E e,
XA Z FERTEIE . B, 19 HAMEEEARAR N E R R E SRR AR, S0 [ ] - 51Kk
CHRN R SEARAREE  — & SCAb s ) SR VA SR B 26398, L1 =156 135 2013 4R M, 58 119 - 122147 L,

(12)  Frif“IRoE” IR AR IR A e 2T A, DGR R o MU I 4 Dy b 2 Sk s A S E AN (R FH AT TR 21 511 [l oy
FREEFIHELE IR A WF T AR, B 248 HOGRE M) 18 — 19 thad W) Fe Xy B S R 22 I FBE 2%, PR IR 0 A C R S
M SRS ERIE IR . B, 5 2R AR R AR S A T IE A BRIR I 55 3 . 2 DL Michael Stolleis, The Law un-
der the Swastika 25 (Thomas Dunlap trans. , the University of Chicago Press 1998) ; % 2 Il Conan Fischer, Review, 108 The English
Historical Review 536 (Apr. 1993) ;5% 0L 7,

(13)  Dieter Schwab, Zum Selbstverstindnis der historischen Rechtswissenschaft im Dritten Reich, Kritische Justiz, Vol. 2, No. 1 (1969), S. 64.

(14)  Roderich Wahsner, Die Deutsche Rechtsgeschichte und der Fachismus, Kritische Justiz, Vol. 6, No. 2 (1973), S. 172.

(15)  (HEAERNE , XOR— R A 7E PR A AR st 2 Z M AEIS o M FUAT 5 BUIHT A R P N33 0 A DR AR, i A= T 1935
4, JRH AT 1938 4 A AT 178 K R L3 W A (AN = 1R 2 BUARER N, BRTTTAWBAT] =22 TB) (4 %o i L AR B T e W — AR e v
ISR DI B . SR, FEFPREEE [, AT I AR 0 A A AE 2 ) ELZR A T XIS ARk AR R 3 S ki) 14 )
TitEo JAR M PUAT 55 FUT P AR R AR S AT Ll e s R (W T, 43 o0 i) SR 12 R 55 B vk 1 0, AELJ AULATT 22 ) 194 3 3
IHIN 5 1R 5 B 5 i [Tk
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BFI] HL 12 (4 2% 27 R Rl St A KT AR B AR AR S B S48 Y v, M A sl 2 — B DOER ) i
R — B G D) s 2 A L, PR A R RV e s 17 ) 1986 A, kR sl 2 LA B4 11
(po4E e s e ) B R T B v /R¥EE (Joachim Rueckert ) 385 (1 ( T 15 “ fdt 4> 1) B RIS« 524 )R 1Y
177 7) —3C L8 Sk R S AU T A — R PIERAR T AR AR IR TR IR S R UK IR R,
A ST AT ERIY] . 1987 4EE B2 2 VA S 2 AR 558 SR I KB B AR DLAS B (Schloss Ring-
berg) AT LT 12 AR WL, 25 TE AL T XS GRE IS 8 [ 2 A 0 2 g AT [ 5 3P40 o X R IR &R
I3 K RATE 1989 AREEAE AR, 1544 A CANRRIH R TE R sl - 2= R L 1y S0 ), Hrp SR a8 SCE R |
GEME T 2 B AR, R JE S AWE IR A BB T T R SE A A 1) X IS WO R F 2
— N ANE R L A R HE T (Michael Stolleis) , 8 1% 37 2 B S0z S 9 44 A9, T A0 45
B TR 4 7L & 45 /R (Karl Kroeschell ) | 2% 8 ( Peter landau ) | 4t 1% FU4F ( Dietmar Willoweit ) | & 4%
(Klaus Luig) 55—t 4 WA L2, WH DR G TIXIGIRRM I . ARG, 5 27 i E
12725 (1988 4F) L T3 E T O TARE I LA e A BT, BHE I Bl — 22 3 K (20

1990 4, FIARESTRBR , PITESE— . 31X —F RNy s 4 D B S WG 7 i 8 3k Y UL i) SELAE 2 1],
[l s 2 ) B FRE RIS AU SR BN, JF B & I T HERS i — 2D AR I Ih DRI 457 < 27 B AT T A SR X
20 20 B TR s AP A B AP B PEA , TTAS 2 LA a7 BA R R B 75 2 Y A P e (Y B R 42 4t
SRIG S — 3 FF 4 R Al 20 [ I, 79 ] 94 v 1 o 2 SRR Oy Uit 2 iR 3, 3 3P ARORS Pl 9 265
— T 55 2 O M B R A AR R R B S AE I R A IR R IR AR BN 1 R SR (22 4R
T, 33X 37 S8 B BRI PR 1A A T X SR RN B AR 7 E AT A i — T b W o

(16) L T R gk p A HEA T BB BT R A o 1968 4, 4875 - B R¢ /R (Bernd Riithers) H4 2 T G R il (1 fife 85 - 400
IHIARAERR P IR ) —A5 o A%k 1SR BN 22,1974 4F KR BRUR - B3k ( Michael Stolleis ) Hhp T 8 h ( 9 MR i 1 2~ 2
H& A JE ) ( Gemeinwohl formeln im Nationalsozialistischen Recht) /N2 183 o (B 21X B0 35 VR 7 XY I i ik 1 sh 22 LA R 5 R ik
L8

(17) FHIE Py s 2 AR 20 20 60 AFEAOR T 28 —2b2p 38 3R T X T 4R it A g 50 2= Bb g 47 [l it 5 B S8 SC s R 4, i An B /R
2} (Karl Ferdinand Werner) T 1967 4 H4 i () 4094 440 i 1) 17 52 (K] 54 5 75 [ o 2% ) ( Das NS — Geschichtsbild und die deutsche Ge-
schichtswissenschaft) — 45, FEAAE 571 (F. Graus) F 1969 4F & FAE W] T F 1) 3052 Jy s ik 5 98E & L) ( Geschichtsschreibung
und Nationalsozialismus ) , 2545 (H 23X Ff XS T 1% A 5 FUALHE D)L 22 22 R B 7 B 3k . Michael Stolleis, The Law under the
Swastika 41, 203, endnote 1 ( Thomas Dunlap trans. , the University of Chicago Press 1998 ).

(18] I B4 R B ( Gesundes Volksempfinden) & 1933 4522 5t e AN B B Jy SC e 19— O RS 5 4609 47
B SRR SCR PR X — ARIE I IR B, S R B AR e 2 R IR UE R RSB (Volksgeist ) 4 A — 1~ B
Mo B SRR BRI R T T T REBOR A X — S, RN FURIBUH BB, 1 HL, AR AR S5,
T, 24 F ¢ gesundes Volksempfinden®’ §i# %5 ,” 2 W, Joachim Riickert, Das “ gesunde Volksempfinden” — eine Erbschaft Savignys?
in; Savigny — Zeitschrift fiir Rechtgeschichte, GA, 103 (1986) , S. 199 —247 ;% Z: i, [ 18 | 4B 7518 + B 3a /K45 : GREGAR R A
A ARTRIN G gt P —— B4 JE XS T 1900 LU (948 B L A= 0 ) | e (%8 , BTG 4R 1422 ) 2003 4E58 2 #1128 31 0L,

(19)  BE/R(J.C.B. Mohr) H{ At LA AIE SCAR (1989 4F) Jpole T JB I T — & @ik s A B Bl th iR FE LA 20 #4230 (24)
BB HATIERT R EARVE S . 2 2016 455 2 R, XENFLAHAR T 91 A, H i 500 2 05T 9 s A s 1y SC B
L3, KA RS WA S iR g kA s i 5Ty,

(20)  Z5EBURE AR 2B A WAL, 43 HE R K MG 5 5E /K (Hans Hattenhauer ) , 7 >4 5048 K 27 1Y 34 52 ( Wolfgang Naucke) ,
FEE R FE R 21 22 2K ( Siegbert Lammel ) LA 22 [l G K2 (7 2738 FOMS 2% (Detlev F. Vagts) o IS0 22 BN 2 Bz
s &3k M BB Z 4h . See Michael Stolleis, The Law under the Swastika 203, endnote 3 ( Thomas Dunlap trans. , the University of
Chicago Press 1998).

(21)  Joachim Riickert, Das Bild der Rechtsgeschichte in der Deutschen Rechtgeschichte der NS — Zeit Zur Einfiihrung, in: Die Deutsche Re-
chtgeschichte in der NS - Zeit, J. C. B. Mohr (Paul Siebeck) , Tiibingen, 1995, S. 1 -5.

(22)  BRAVERIARRI A FIE A R 22 2 Ah, 55— D AT RERY IR KPR T SE T AR 18 ( DDR) k27 AN A s 2, T A I ) 5 AT AR A s 24
P RIS, R — MR 2 E BT
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A NPCE R G Tk A B BARRAT S AR R . X TR — 0 S B F R UG, TR LR Y i R R
TR XA — XS 77 I, Al 2 2 A AN SR IR =2 1] R ) 7 A7 o A SR AT AR I A g 4 AP B9 1
FARA SR B R, SOZ AT RAIE S A B B2 UL 7 AR k2 WP A A, TR A 2 O
Wi o NP R 5, IR A B 1) S B A5 R 22 AR T e BRI SO A AR i B X7 2
ANEMEA LR A B FAER W7 B S " SR R B — MU XA U 2R
CEELLE” R LI BN R R BRI L7 A R R AR
T S E I LR R T AR S 1 IR A AR 0 3 S 2 D 0 N R BT A ) B A O
LSGEAN T LIRHE 52 (197 HfETE 2 O A AT BTl i e — S B AT B S A D AR IE LT
(Unrecht) (R R 2 WSRJEIXAE, “ FA " SCANMIORUE S T A0 AR BN 2 g3 T Je A
MO A IE SCT B PPAY 7 IE SCRIARIE SCAY SR SEAE ML 7 X T3 — B R AR I8 TR] 2 75 SORE- S 80 H AR 12
AR TET T, DT 265 BT 22 4t R BIT AA KURR: 7 3k — 3 R B L 7 s 2 (R ) TR AT, A e — 7 S S AT
RE S L IEAE T AEAE , (EUR XS TR 0 1A D BE AL T sl 2 ok, A1 J0— nl D [l , P9 O 3 GE 2
BT R

B E I 2 AR

O ARPRET T B AR S — S BRI ) 2 B, AVAEAE 20 Tl e — A s B n AR R RIS Y
“ERGEAL S £ XA TH AL (nationalsozialistische Weltanschauung ) , FifiE I - F 857 1933 4£9 A 1
H & [ 3CA H (Reichskulturtag) (93756 52 1 1 3% —HE&, I48 H HAZO )5 218 G809 ROBORS 7
(Volksgeist) , SRMTX AL ZFRIAM A . ROBORTAH” AR AT L) F3B ) 2 18 22 AR AR 18] ( Sturm
und Drang ) 11 52 Ji 5¢ 3 AR Z /R 15 (Johann Gottfried Herder ) (230 17y i U SC 2% SR R, P72 5K
ARIR 2R RLE )R, O B2 I 4 (Wilhelm Maximilian Wundt) , 55245, 19 205 — > AR AR H
BRI 1, TEHAS H U 22 AR ST TP BRI 52 X — i sz, 7T D, ke 0 SRR R R R e b AR
A WA S, HAR PRI 2 B T P S G L AR BOR PR S 2k 2 b o il T BA X RE R 1R 2L
PE” 90K 32 SCER WO HT R B TOMELE AN S22 OB, PRI AR A OB 2, SR, fn SRk
“ROBAEA REONAREE, BAR R v, PO AR PR R A EREA R TE X S,
MTEERE , WP A 54 RIGER T B ACERBEMN Sy “ JE1E L7 (Unrecht) , BIERF 24 H , R
W 3 SR TEATE SR 2 BRI T 28 A BR ORI i 52 e 2 24 DRI, X T SR SR 10 28 48 F a5 0 2 A
“ROBAE (4 2 KA T A 2 B e i e 2 USRS 1 S 04 T ) b T A A

VERAE 1 G A0, 90 32 3OS SRR —FP “ SE ML (Rechtsanschauung ) 250 17 fi2 BEZAE 1
AR R U E X7 ) BRS04 55, WIAE e S0 2 AN R R . (E AR R AR, AR 958 T

(23) [l 11 5]45, %7 88 - 91 b,

(24 2007 4%, BRAEC L HTA SR L) v BB IR TR 1B 90 3 R — A I T 1R K A AR ORI AR 2938 50 JRLE T IR AR, LA
B TR —AN A R R KIS A7 (Staatenverbund ) (58 fif, MR IX — 453K,2016 4F 6 J 23 H 3|l & A4 A HRBLER 5
A, SR L R, RV E AR RO BOAR SR A 1 £

[25) Schmelzeisen, Das Recht im nationalsozialistischen Weltbild, 1934, S. 7.

. 143 -



GRBGEFER) 2017 %2

ZH1(1920 4E2 7 24 H) 291258 7R T 24 (25 ~ Punkte — Programm ) 55+ JUsi & FR 3R
ITZHE R E S (deutsches Geimein — Recht) BUHUIR 55 T0fEd) 3= A SRR O B hik 21 i —
SRR I Ak S BB E T AR T DL Rk i) Sy QSR i S 1 I T 2
RARBDD IRt 52 b, X — KW A B, B 16 HZATEEGZ P Sk Lk, HR 2L 58 5
V3K PR AR PH I R 58 S e 1 7 1) 3 e R A5 11, 18 28 28 19 8RR p ik e AR iz sl itk
—2 BRI AR IR 2R 22 (8] B0 BT, M B RA i 2 2 L PR R B — A B AR IR R A P Ao 2 Bl
AR 5 Fok, AT TRt ARSI RO 26 IR IR, A SRl o B BBk 97 A B By ik
7 PSR . T RLUE, H H-8k 5 % 1 22 8] 5 06 2 MDA P R A AA TR Tt s ) — 2 4L, T
B HHES, 82D Bk FRAEX IR B AR R T O R AR TEIR IXAEEER R,
APREC TR A B LR A S U S R 8 R AR AAYE S R A A A BT R T R SR
JE o 20 Ha2 ), DA o~ IR O R A ) (R R R EE 40 T2l 1 BT X H B 8k iy I £ P g 0 55
W) ATAE TSRS XA I RO A [ B bt 4 2 | (AR 31 37 3% (Landsrecht )
LB LRk (Gemeinrecht) , i =4~ [ i T A9 T35 (Stadtsrecht) , W2k 25 145 % B LA 38 4
AEST o P TEE I )L, RO AR IR LE A5 2 P8R 45 07 O E (Vogts ) 3 A T AR AR Bk, I
Al A5 S R 69 ST 0, LA bk S8 328 A A A 7R 2 e 28l AR N IR R
ZL, T LA 2 Sy vt A S s 1) i T AN, PR G S RIVE TR A R AR B A IR EARACTE
ESY HEME . 92 b PRI RE K LORER % J5 i 44 1), e Bk iR R AL TAESE
B, 8 AR TR M AT & 3R A AL DX, A g s AR DA R A | R T, A R R R AR
AR A DR, 10T LAAS M 57 325 B T 12 8 O ) i Y B il 200 AT R 0, B VR T E
PR RORT T A5 & L B B AR S S R R U Bk, i i FH & AU i 1
R AE J8 1 7% P QR I S e 2 o IRk, (- TR A0 56 LR AR R — > S8 2 JO LA
AR Rk, AR A SRR e i S

SR, AEBRF B T HUR H B 58 i AL 242 28 AR A s IS A4 JEARURIA T Sh #RT f 28 45 B ok
HAWSH1, 1929 46 A 5 |, BHEARI A 19 EHE L #ERAHHE (Herbert Meyer) & 3% 18U (A S R
14 ) (Recht und Volkstum )030) (8158, 4 51 5 ] B ek IR 3 7E it b O M R SR A VE T, fludis 1, < et
il BE R A e 2 R AR AR A B RX TR AT F , ROBAENE S — oA th SO0 A BE Al 3 03 TF AN 25 Bl

(26)  HREETF 1919 A4 1% E T\ 5% ( Deutsche Arbeiterpartei, NPD) gt J&7E 1920 452 H 24 HiX— R 4 0 “ ik E}J%H'AEXT
A5t ( Nationalsozialistische Deutsche Arbeiterpartei, NSDAP) | B4t IRl , { o 55 40 400) W 5t 2 4 KE 5 B9 3k 7 44 45
—HWSIAE 1926 455 H 22 H BEMYR S i ke Ewkil— S WE R AR A8 T (453, 2 W, Peter Landau, Romisches Renht
und deutsches Gemeinrecht, in: Rechtsgeschichte im Nationalsozialismus: Beitrage zur Geschichte einer Disziplin, J. C. B. Mohr ( Paul
Siebeck ) , Tiibingen, 1989, S. 11.

(27) (T REMS S 19 S A ESCENT : Wir fordern Ersatz fiir das der materialistischen Weltordnung dienende rémische Recht durch ein
deutsches Gemeinrecht.

(28) Gemeinrecht, in: Handworterbuch zur deutschen Rechtsgeschichte, Lfg9. (hrsg. von Albrecht Cordes, Heiner Liick ), Erich Schmidt
Verlag, Berlin, 2009, S. 60 —-77.

[29)  The Civil Code of the German Empire 73 ( Walter Loewy trans. , Boston Book Co. 1909).

(30)  Volkstum A< 2 5 RARHH /Y~ 15 T—QW*“EJH)HW&EJJJU‘J*A*%WA A IA A A I 32 SCME B 1Y ROE L . PR AR S
PR RGN, JF R BEAR YA b S B 3K — YA BB 22 R A Bl M P T
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ZRAWAE” BN R SCRE  MEHRX T K 1 B RNTE T ARS8 ROBRE o1 1 7% KA, i
TETHE W, DA P AR AR B BT B RMASCR] , AR sk ARk v i 722 6, DRI T DI 126 i 18 A 4k 2%
W BRI ZRMIAETE . XA , B (BT L) B IR LR HA 3 A 00 I 7 AU & 4 AR X A
T | IR AR o e MR vk 2 B R T A NERRIRZIN 54, “ a3 B R w7
M P D50 A0 /P SRV T s 2 X TR A TR ) 5 LR R i8R — IR T R, 5[]
I, A s A BRI 22 55 R 2R IEAL T B i ., BLF WORF IR I IR R , T 200 5 4 52 W) 1 E A 2 K
Mg HBTE X — Iy S0 B Z1 JR F X6 B IR S (3B 0, FE AP AR B L5 | 1 ik A s 2 i I I TEA A Z G AR
W, TR RN LR B BN R IR R B B R A R 2 D T Y A T
HJEEIR5E(Otto Friedrich von Gierke) J& 19 {40 )52 H H- & 34 B8 e —— (L AEWF ST RE 1 A1 ARt
A7 b AT LAS W6 7 o 02 IR AH AT B FATE SR 27 5 o IR S DA XS 3l Tl 32 B2 A [m]™ B v 4 A 114
T DA RO A Bl i) I S8, MRS T UGB AS ) B 3 (T &S R4 ) (Das deutsche Genos-
senschaftsrecht) , L K H Y — > BEASIL S0 2 - PR RS MR R T Ao SR 1887 4F il
P95 ( Bernhard Windscheid ) 5= 5 (178 [ B bk U — R 58, SEIR TO 45 7 2 S MR 06, (435 1 T 18 v it
SPURTEDEA £ L AFASIHLAIRAE Z R HI 55 T s B A 28 S R A 618 [RIRERT S — B 2R R0R
PR BYEAR - 14 (Anton Menger ) 245 W Wi o5 — D3R, A48 52 5 — R R B AE A 2 A b B ARR
LA B T 7™ 2 [ AR T oK 52 (B AR I B2, SIS AN TR] A B2 2R 1 S5 6) 8 L4 s o 7 el RS vk
SR RENL, BNLARAP L2 D BOR 77 8 B AR 5% 5 s R I 75 4, 2 T 32 38 SR S i oy %
L R JE R T BRI B MR B 2T, WA LRSS DL ZHN R R 457 4655
RUVGTF A AR 0 AR AT BE 2D B — 2 , IO v A g i sOvt g i (133

1933 4EWIGIHE 27 AL ( Machtergreifung ) Z J& , MEHR 23 SR 7m0 [RI 4 KE 32 3L, P sl 2 B RmvE A s 2
L H B8 2% F g /R 52 ( Walther Merk ) | f & #k ( Claudius Freiherr von Schwerin) |38 5% M 45
(Karl August Eckhardt) DA} BEJE /R 18 ( Walter Schonfeld ) 45 , th— 38 fill A X AN A i Y6 BH 1 24 AR B
H (Zunft) B34 5 IG[RIEE, 9905 R 2 T HE i A 380 (Rechtserneurung ) 32 3), % Tk 2% B T A
BT THEA T 5 ) PR A0 AR RS, HAZ O R (T A0 55 T LR R I LB Hikfe” . ik, 4
K58 6 53k (Helmut Nicolai )35) ©L 248 {2 T T WAL Tk iy B 1300 fth— 5 1 2 5 Ak 2
BARAK B PE , AL Dy AR R s E HAA SR 5 — O R Tk S O B A 4

(31)  Diethelm Klippel, Subjektives Recht und germanisch — deuscher Rechtsgedanke in der Zeit des Nationalsozialismus, in: Die Deutsche Re-
chtgeschichte in der NS - Zeit, J. C. B. Mohr ( Paul Siebeck) , Tiibingen, 1995, S. 31.

(32) Paolo Grossi, A History of European Law 111 (Laurence Hooper trans. , Wieley — Blackwell 2010).

(33) /R v (14 SO 28 DAt FET 44 KM, RS Al 4 T D B0 A8 (T Rk ) 5 B i LA B 58 2 R HE0 E ROPE R (R RO B iy
2 BT 2t B A 32 SR o SR TR - W se /R : GEARFAL ) OF) , BRZ A%, 1 =15
Jik 2006 4E, 55 452 —453 T,

(34)  Dieter Schwab, Zum Selbstverstéindnis der historischen Rechtswissenschaft im Dritten Reich, Kritische Justiz, Vol. 2, No. 1 (1969), S.
61.

(35)  SHAER GERRE AN, JE re3IF AR S A28 1 B A 50, Ml ORTE K TS0, B A & T T BIFIE A, AU 4%
8 1932 — 1933 A 82 55 Y ( Rl 32 SOk 2 BB AR R 58 1 A 6 ) 85 SC R B A BORGA 8 i s 2= B 1 2 3, (R, J8 53
JB T BOR R T AR, HE AR TASCI BB HE R 4

(36) Helmut Nicolai, Die Rassengesetzliche Rechtslehre, 1932, S. 6.
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LRI B TR - RO S R — AN IR - B BT g BT R B AR, B
HALT- B T IRy 1 B8 RO A T B 10 ML 1T B9 AR 7 28 5 B W R (8 — B PR e it B Bk
B b7 kLT (fremdrecht) BUBREE , 452 B Tk A8 i 1 — AN ARk AR (Ueberfremdung ) #9 i
o ERE—DRITRAMEM ., & 5% SE RN 7 — M h, g2 e R, RS - 4
1F1 (Max Weber) f432¢, A% T ik (R B ALY J5 76 8 T S 28 ) X B (formal rational ) 2 (580
R IEAA UL N FERR T S W, 5+ T8 AR (53 2 A LR S DR 2R B 52 R 5 T P9 7 o o
P8 A TR T8 o 2 38— S RO D) i U 249 SR ) 322 A 4 o S B, (A AT AT A Bl 22 T HL ) A 7
PRUEZ TRV £ 02 24 OC N DAVE AR AT 2, iX 5 BOE X B vE BoA B8 W B 7R R ALRAAE B2 4K,
TEARIRTESEZ T R X 6 5 2 25 A 0 R Rt ] AR R I kB o Je vesiedis ih, 2 5
LR R S AR RELT 1 i ROV, B S I T LA S i i S LS AR 1 2 ] A IR 2R B R T A
H A A B P RRORS Ao 54 5 i e —/IMIRRS SE B T e 2 v A LG i M Al A R R
ARSTMHERIAE TTTA0 400 X —ig i SO AR E S, [ 1S 208 16 s k=22 Dk bk,
% 1 Z2 I R A, (EUE F D S A R RS 2 i, 2R AL B A SOk /b, 22 20 {22 1) JL-F-
ANHEA A, IROA T A AR 12 B U A0 R 2328 B R SE B 0 1 1 3 A TRt A, H -
SRR D BE R BT i B IYE AL, JF BAEE L B A B R X R, BRI L H H 2 i
HC R RL TR BRI A 58 PR B A RFAE 4 e SR ) 451 A BE 2R 3 55 0 P S i UR Z R R, L
P58 AR AT WA B AL I B BIME SR Z N TR, TR X5 22 18] AN AE 7 198 2 18T B 70 BB
FHILZ  JESESRR 2 T i 5 5 A5 7 2838 1] 20 3 AT B 7K o iy LA S AR Rl 32 SCHEA
RSB D FIW S AR e , A OOE R RIE SRR AR T R 50 R iR AR R e IR B B T
— B, HANESC L, JE SO P Bl X GO AR R AL BE A B TRk A i BU O At . B N
1, f R AR AEAN W R 36 %2 B3k o P W i (A ik A s B P (9 B Eh L2238 Ok 5 T RAE AR,
FRTFIGHZ BN S B 420 AR, ¢ 58 Bkl iz ol S B R sl A i B8 AL
WA T G2, kB PRI R T4 Je 2 BE |, 193) — 5 i, 2 5 0 0 1 A5 DA B 4k Je R Bl 12

(37) AT HIED D 5HEEISNEER, C R 2B TR T E DEENPIL: HE S A58 0 A i P35 L IR FACRU X, 2% i
AR R (Urvolk) | 22 J5 —#B 43 N ik A SRR S, T8 D E R, S in R i g s R, LR TSR 2B s T
Tk 9 1T, S BT ZR A BUR A KRS BIZ U, 3 88 A4l TR RBEAS , O HL R 308 T i o — A eI 2« E K. it
J5 % B [ GETC AR 0 75 R ek 1) 3 PR B RS DA S A, R IR EE B D e R tin . RN, % Bk 2 B AR (W P FE Sl A8 1,
B R (Seele) , 33X J2Hoamt B Bk aliketk i A 9R G5 5 . S W, Helmut Nicolai, Die Rassengesetzliche Rechtslehre, 1932, S. 7.

(38)  [4E]Smedlr - T Qb AR SR STIC) , BRAR TRTEESE0E, T U R 27 i ikk 2011 4E ), 3 220,227 284 L,

(39 [A)ik 38 514,58 276 - 277 11,

[40)  Helmut Nicolai, Die Rassengesetzliche Rechtslehre, 1932, S. 8.

(41)  HE-SBEEFZ P LIREWHE k2230 L ARSI, 76 T 007 LS sk Bz Il il . R 52—~ 20 22wy H
HAE A EER - VM98 (Rudolf Hibner) 7EJCC H SRR 1 7 s ) — A5 RN IO TE45 0, RIS LN ik ik R
VR BT LTS Wb &k PR DRAEAR R U5 F o See Rudolf Hiibner, A History of Germanic Private Law ( Francis S. Philbrick
trans. , Little, Brown and Company 1918).

(42)  AHY—EBI> B DL B KR I A BOR, Bl U5 24 1 B k2 g HLIK - 7R (Fritz Schulz) o 1933 4, flfE R — A PR AW G
EHR LR R R IR Z S5, NS Bk i B RNk, (HUR, #F/R KT 1934 SEAESE R ISR LU B & 3% 7 (5 Tk i Ji
W) (Prinzipien des Romischen Rechts) B8 1, 3 LT~ 3R BH 9B A B O U X T2 Bk iy il 0 A T AR s 4™
o,

(43) Lawrence Preuss, Germanic Law Versus Roman Law in National Socialist Legal Theory, 16 (4) Journal of Comparative Legislation and In-
ternational Law ( Third Series) 273 (1934).
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SRS T RBRE i B BB RSl , 55— 5 T SO BB 2 R 4k JE DL I 28 2 T e A T i AL i
AR S ) X TR, IR R R e R s iR

1933 AR AR a2 S Y 73— 2R R A R AR H H- 2k 4 D s o7, JE O i AR i 22 R0
H kR P sz, %8 T JE s SR R 32 SCE“# BB I I & BOR BE A A iyt 25, H 58 Rk i) 26
PEVE AR R, AR ORI Pt 20 0] H R gk O A L i s X — WL AR A
HiliE . AR 1875 4F R S (FRJE D) i E OGO E 2 AR AR B S 1R 1990 ity B 1 iy sl 2 52
BE VU A1 35 DR s A O 0 i Ok e 2 5 1, L2 T a8 Oy BUCRE £ 2T TS5 2
537 960 YRESF AL I O H H T A A AU AR 1) 1T AT A, AR Y, U U A
I - EEARELIGAW 2 HH2 1k, 8020 H B SR AR AN IR . BR T AT SCRR B A1 10
PrERY RRTE™ (volktum) PLE RFRG ™ (volkgeits ) Z b, 45 % th BLAE ADRE ' J5 i i A R P Y 00
7 (Fueher) \“jBFH" ( Gefolgschaft) A1 {57 ( Treue ) &5 i) i, H G i AQ H H 2k 2 v fie (HAR AR
R FEL, A H B SEPRAGAFAE STE” M IBRE", —F R T A RS, B
PR, AT AR S SE B — 3 i dc i H AL 2 1878 A s B (Y ( PR AR T L) (470 i 1 ) B ES g A Y
Hermpt IR, s v i - A IR - BARIEEER (Franz Oppenheimer) 5555, 5 “J0E ™ AL BLAY
WA G a5l 48 SAET (Treue) VE— A ELIE T LA B3I 218 ALY H -2 B8, it
5B 6] A5 P A 5%, rP it e B T W Lt B A5 A, 53 SRR AT US4 T 38 AY fides
CHAR) AXS R o SRTIAEAT AR R FER S 2T, “ SBE 7 B0 S8 1 P A6 Y RO B
(deutsche Nationalgefuehl) . /K i ¢ 51l 3 94, B B i P (9 fides M8 2 — > 22 JC PV BV TR 55
K71 Treue MR KM — AR AN ( Glutwirme ) X 22 o J 3 Bl R A0 8% 55 ' 28 A T 5 19 5
o RHRRIBCEARBGIZ PRV SEER TS 1 EH A, Sl kW Iok bt H H 210
FIRAIE o X TR B AR kUL, BB A B Ak T H AL b Fr) 3t 67, TR A B A 20 (22 40) S 1 e
AT 475 BN H RS BUF 000 SR HBOORM AL U A i s R 1 36 JE se 38 1P g L R— % B—F
HEE” BIBAR ETT Y o T EL AR AP I A AL GE ) — SR B T S DR, o ik A 1L fiEe F) 12
2B SCER LR — H 5% ik R E BON BV R, “H T ke DRI w0 — 2L
P, TP L A== 8 3 A0 “ IE” (utrumque ius) 8 FL 357 (ius commune) 500 gEAb, i
A (R oA 15 fiE28 3] 16 20 8RR 4k 52 2tk il A P B A3 1 RO LR

(44)  GREsd i AR G0k 2 2% DL (Alfred Rosenberg) B BB B=4E J8 T HESR (1 RIFRG M B C 4t LT Lt 2 s R ki,
Ry T I FRE R RE RS IR, LUBHFZERR JE se IO AR M2 E 18 DT B2 SR FT IR0 ROWORS i S Z R Sk 1 383 52
5, DRI 2 R 553 ) 0 2 TR TS o

(45) BEPGMRAECH B2 2 WE) Y EGE T RAFEATC 9 4RIy SRR i, H B2 BRZAAHI B K 2 5 87 ( H B2 4 T2 /R
) R R RIS B, X — e 19 HE20 R MR T 205045 RS 7 10 1R, W R Bt R s a t RS e
FH, TR 25, 1R SR AE SRR AR BTk

(46) [RITE 11 5143, 55 24 WL,

(47)  Karl Kroschell, Fiiher, Gefolgschaft und Treue, in:Die Deutsche Rechtgeschichte in der NS — Zeit, J. C. B. Mohr ( Paul Siebeck),
Tiibingen, 1995, S. 58.

(48) Ibid. , p. 56.
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(107)  Thomas Duve, European Legal History — Concepts, Methods, Challenges, in Entanglements in Legal History: Conceptual Approaches, Global
Perspectives on Legal History, Max Planck Institute for European Legal History Open Access Publication, Frankfurt am Main, pp. 29 —-61.
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The Origin, Change and Influence of German Legal
Historiography during the Nazi Period
Gao Yangguang
Abstract: German jurisprudence had experienced a comprehensive and systematic process of
historicization during the Nazi period, namely the Rechtserneurung movement. lIts basic character was to
replace the traditional method of Roman law behind the legal reality with the political imagination of
Nordic German tradition. Legal history had played a vital role in the process of this transformation. The
scholars, who occupied the academic authorities, had actively participated in the process of value
re — assessment and methodological reconstruction, built a set of critical theory which was strongly
against the legal positivism. The theory was mixed with the ideology of Nazi, which was ignored after a
long period of time for scholars after World War II. However, the critical essence of the theory still
existed, with another form, in contemporary Germany and the EU’ s political thought and legal practice.

Keywords: Nazi; legal history; historicization; continuity; subjective right
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(109)  R[RIEE X T — ARG TS A 6 45 BRI R, 10 5 1757 (transnational law) | 2 BRIEEZIL” (global legal plural-
ism) | “WTEIR G (regulatory hybridization) , %545 Thomas Duve, Introductory Remarks, in Entanglements in Legal History; Conceptu-
al Approaches, Global Perspectives on Legal History, Max Planck Institute for European Legal History Open Access Publication, Frankfurt
am Main, p. 3.
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[ 1] Geoffrey Christopher Rapp, Mutiny by the Bounties? The Attempt to Reform Wall Street by the New Whistleblower Provisions of the
Dodd-Frank Act, 2012 BYU L. Rev. 73, 110 (2012).
(2] Association of Certified Fraud Examiners 2010 Report to the Nations, 24 (2010), hitp://www. acfe. com/rtin — europe. aspx.
(3] James A. Fanto, Surveillant and Counselor: A Reorientation Compliance for Financial Firms, Social Science Electronic Publishing 4 -8,

41 -42 (2013).
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(4] Alexander Dyck & Luigi Zingales, Who Blows the Whistle on Corporate Fraud? 65 (6) The Journal of Finance 2213 —2253 (2010).
(5) Id. at2230.

(6] Charles Doyle, Qui Tam: The False Claims Act and Related Federal Statutes 67 ( BiblioGov, April 20, 2010).

(7] Dyck & Zingales, supra note 4, at 75.

(8] Diana T. Kurylko, Nader Damned Chevy’s Corvair and Sparked a Safety Revolution, Automotive News, v. 70 (1996).
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(9] Alan Kucinich, President Dwight D. Eisenhower and the Federal Role in Highway Safety: Epilogue—The Changing Federal Role, Federal
Highway Administration 47 (May 7, 2005).
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(17) Richard Moberly, Sarbanes — Oxley’ s Whistleblower Provisions: Ten Years Later, 64 S. C. L. Rev. 1, 4 (2012) ; Terry Morehead Dwor-
kin, SOX and Whistle blowing , 105 Mich. L. Rev. 1757, 1764 —65 (2007 ) ; Valerie Watnick,, Whistleblower Protections under the Sar-
banes — Oxley Act: A Primer and a Critique, 12 Fordham J. Corp. & Fin. L. 831, 833 (2007).
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(19] Sarbanes — Oxley Act of 2002.
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SIS S AE A0 2 VO R L TR T TI9ANA S OWB LUSTHEEHE . &1 IO ] 1T A
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MRS R RGE” (TCR System) W LU A4 A6 BERIZER T 20791, 6 98— 30
TRIAIEATHGIE . 205 B 373 AT H AT, 2L AR T A 1T (5130, 50 B RS
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3. RRIRE A E

HRARTR A THUE , 24 T 2415 R A5 110 0 58 1 00 k6 52 R, 52 92 4 T 758 5 A7 4
s PIRESE B R A TS B SE 5 ARG 5511755 , 15 0 DB K o B ML TR A TIE S St
T W P 4 LA 7 1 O R 5, B0 952 B0 S D 47y e S

(48) B ZZaE  (HHEM S TR S “TTRAT I ACFE /A4 %647 ) , http : //finance. ifeng. com/a/20130805/10347992_0. sht-
ml,2016 4 10 A 30 H i),
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K EEAS XA T RERE T AR AT PEE B S ) PEAE R o o [R) I, L 28 4 o R G IRE
FOVFRTA XL 1A STHRAY 28R (A AR AT REAS B —>, A A A TIIE A JLAS) 1852 A 2 BYIEKR,
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%O AR 0 XA O AR TR E S IA
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Research on the Legal System of Incentives and Anti-retaliation Protection
of Financial Whistleblower: From the Aspect of SOX and Dodd-Frank Act
Ma Yi
Abstract; Because of its inherent complexity and concealment, financial illegal behavior has
always been a worldwide problem. The research shows that the financial whistleblower plays the most
important role in the discovery of company illegal behavior. From the SOX to Dodd — Frank Act, The
United States has been constructed and upgraded its legal system of incentives and anti — retaliation
protection of financial whistleblower. The absence of incentives and anti - retaliation protection has
reduced the legal system of financial whistleblower in China. It results in the weakness of financial
illegal discovery mechanism and law enforcement, and also indulges China’ s various financial chaos. In
the context of this background, it is urgent to construct and improve the financial whistleblower incen-
tives and anti — retaliation System in our country.
Keywords: financial whistleblower; incentives and anti — retaliation protection; SOX; Dodd -
Frank Act

(FEGH: ER)

[49] Claim an Award Whistleblower, https://www. sec. gov/about/ offices/owb/owb — awards. shtml.
(50) Final Orders Whistleblower, https://www. sec. gov/about/offices/owb/owb — final — orders. shtml.
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BeERTFE R

(1) AU A R S B Ll e B At R, 36 65 24 8k 300  CBOE BB (T EAAR 4% (A R s i BURF 2R
KAy (PR EIER 205:) (P ARREEEFSR) (REZE) (hHEREZRE) (i EEER) (hEREELRSR)
(RAZER) (HRREEERER) (k) (hRREER) (FRER) COPERERER) (EEER) (INENH)
(e RE LR R) (ChEREIIBR I Z2E) (hEREEEFE) (LIER) (PR EBEFREERR) (WK%E
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(2] AigFE R E e AIT 4R AR IR FLE Se ki 5 P E ), T 1913 42 RIZFER” 2 B gl I T A A E 1Y, 1946 4F R [ g vk
TEFNHASE UM R A BGE ], S S X —iR A BUAR B RIE . S0k - AU RSB M B A J ) , B [ k2 ) 2015 455 6
19,45 202 71,

(3) ST ek RiR) B H I AL 2004 4RRR, 45 87 Ti.

(4] ZWR(CRIBRERR) 5 RYIEBUEF AR , BOTHL)2003 455 5 1,45 43 - 52 5L,

- 176 -



REEFHZITWEETE . 2250 mWEF HEXR

gt QT JE B A T304, S —Fh N A E AR T E Z 45 2R 5 T3 [ A5 L B0A SCIL BB BUE L. 14
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SR HAD A TR R S T8 SR IO R T ZE R 5L ) RN SE YR W S VR A AR IO 2 B A, U AR 4
JEEAT & TR = AR R AL,
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Bl ) 8k SO B, T2 3 A SCAR 1 A 8 5 3, 0 T 9 300 28 2 1 A 1) e A 5 B T BT 5 A o
DA AL 22 R 52 — S MRS T 2 e T T 25 1% 5 5 A1 D INF i 0 288 114 58 12 52 B ke A 8 58 A A
( constitutional government ) [t 243 g ?

5 [ 127 2 e 7 (Roscoe Pound ) 52 1 [ B BRI X0 i ) 288 ) 22 25 bl BID Ay — 51, G pAy P bl AN i [
187 U A 7 I S S X AL B il T R AR,V B T AN A BT iR T
] e ) 2 e AR U B P T g s A e v o e vk R B0V R DI AR AR 1 13 s AN S H B 2 S A
AOASAH, BEHE S 1 HARN Y T AR RE . ook, A 1e# X BB T B0G ul DA SR 4 i =5 ) T4 A TR
HRRELT, B RIS A X 8V (Frank J. Goodnow ) 547 B EURT AR 132 ; INA A DA
PR MERARF UL by e S SR, 27 AOC T DEAER AR Z B, 2SBS0y T H: 3 45 R ¥ 1 2
VA SRR, AT LT R O R B B A M AR B R R N A R BRI RS . &
WHS BHOE WA R 2RI AR R T SOR B 70 B B HOuF R 2 HE, 305 | 2 i B 22 4tk )
EYUPEE A R AR 2 AT U2 T e R LA ST T 8 2 S ¢ 2 05 At B, A
UL , DEAELASCAS i 5 36 P IR B0V T 18 L BOIR A A 2 A8 e 52 3058 vk 1) o) B2 AL, 38 4ok SR e e 132
Lo 5275 S8 BB, SR B I 8 ] ) FEA , DT S 1) A T A9 56 [ AU E B R, kAT [l ) 44

(5) I3 545,58 106 vi,

(6] ZULEEM . CE IR RR T R IVEL) , BRI 28 ) (55 7 ) , IR KRG AL 1993 4FAi, 55 195 - 196 T,

(7] See Frank J. Goodnow, Reform in China, 9 Am. Pol. Sci. Rev. 209, 211 —224 (1915).

(8) BRA NS I MG BRSSOV IR 73 B8 1 57 1 BUR AR LA 52 BLSE ) AR 2L, 2 DL Bk A « (R 34 A < A Sy (HEh A
RO SRS ) 1T ) , B A2 ) 2010 AR5 2 11,55 243 U RPERPRHE R A B R INIEE GER W IE R 5V A2
R R AN H B R BOR J7 i1 i s A A SR LB A T E SRS A Z S BRI ERHAR R G, 2 AR TR : (B
BEHESAL) , BT AL 1994 4, 55 286 1L,

(9) ZUWENE: BBz B—m P EEE SR TUR ) , B CIARTE=) 1997 4E55 4 11,56 104 BT,

(10) IR 0T R S ) WL A UL T 1946 41 12 H BIECR A R) A RIS CRE ARG BT UL ) Bl SO ek, T is i el il
ANEEN) o S W EMES : CPHERF—IME G i A AR | o [ B0k A Mk 2001 4E A, 55 130 - 137 L,

(1) S W R RA) 82 A B8 A< M (1 1 2 S8 AR, WAL AE SR ) 2015 4R35 7 11, 58 106 — 114 505 K53 (287 5K
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2 SO S BRI AR 4, 2 TALRE 73 IE ( power — distribution ) 1AL F1 73 57 ( power — sepera-
tion ) A 55 L 1AL T2 AT BOR 7 SR AR A A )9 vl 3 OB T 4R

AL SE ARG S AR AR SR R E R A

1928 AF (RE 784 ), B REUF SE AL, BEARRT BT, 7k e AR AR B3 16 LUK 1k HE RS A A
R JETT T P AT R R R B EE R, R EE SO E iR 18 S, SE s A AR B, SRR
RO I AT ZR IR AT, T 1 AR B BB PR T SRR GRE o P AR IR [ T8 0 2 S 3K AR Tl AR R AR 3 A
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hZ SRR 2R 5 SEBUR A B BOA 28, O B = R E LAER Mk U PR el =
R AR D e AR A 5, RT3 e % 2 SR P 52, Sl 1 7 %8 HAR b TR 32 SCCRR) Sy PR T
T OIRSs B %) 0% B LARBCGHE B BUR B R0 2 . T3 LA, SL 8RR PG R L 58 32 SO 32
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(13)  DEFEHI 55 E K (service state) — 1] Ifif AE 4 A 6] 5K (welfare state ) , FCA# B Ry J5 35 0 1 8 o BT & BOR Z BARE B H A A A 4
AN SETC I S0 B0 SR 5 & T Ry — et R A AR AR R AE Z AN AIIR AN 5 59 o See Roscoe Pound, Law in the Service State: Freedom
versus Equality, 36 A.B. A. J. 977, 977 (1950).

[14)  See Chun — Mai Carsun, Political Structure in the Chinese Drafi Constitution, 243 The Annals of the American Academy of Political and
Social Science 67, 75 (1946).

(15) Carsun, supra note 14, at 75.

(16) See Roscoe Pound, Development of a Chinese Constitutional Law, 23 N. Y. U. L. Q. Rev. 375, 383 (1948).

(17)  See Roscoe Pound, The Chinese Constitution, 22 N. Y. U. L. Q. Rev. 194, 196 (1947).
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W EOR A BRI AN N A R 2 ) 2 0 3, T80 i sr i i B e 250 i, ETESE I T =R

(18) Pound, supra note 16, at 384.

(193 ZUWahdl: (ol 28E) (BB ILE) , 4R 1986 4R, 5 306 1T,

[20] Pound, supra note 16, at 384.

(21) (PAEREZED) 24 5 LA S LEREEANRZ B B8R, BRI EE 2 5840, B SR 35 K R T pE AR
S SZ A E AR ) [ R R

(22) Pound, supra note 16, at 385 —386.

(23] Pound, supra note 13, at 977.

(24) Pound, supra note 17, at 194.

(25) See Roscoe Pound, Justice According to Law, 14 Colum. L. Rev. 103, 115 (1914).
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[26] Pound, supra note 16, at 382.

(27)  [AE 19 514,58 394 5T,

(28) Pound, supra note 16, at 386 —387.

[29] See Roscoe Pound, The Rule of Law and the Modern Social Welfare State, 7 Vand. L. Rev. 1, 10 (1953 —=1954).

[30] See Roscoe Pound, The Constitution ; Its Development, Adaptability, and Future, 23 A.B. A. J. 739, 739 —740 (1937).
(31) See Roscoe Pound, Law and Service State: Freedom versus Equality, 36 A.B. A. J. 977, 977 =980 (1950).
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Roscoe Pound and Chinese Constitution; Seeking
the Balance between Security and Freedom
Chen Fanhong

Abstract; In modern China, we have experienced different constitutional modes which achieved
great success in western country. However, none of them brought constitutional government for Chinese
people. GMD government drafted Chinese Constitution according to Sun Yat — sen’ teachings and
recruited Roscoe Pound as legal adviser. Instead of political morality and political powers, Pound tried to
take the interpretation and application of Constitution as the right way to constitutional government. As
his analysis, the Three People’ s Principle means Nation Unity, Bills of Rights, Service State. This
interpretation just parallel with Sun’ s omnicompetent government and People’ s rights. From this
perspective, Pound tried to find a solution to keep balance between security and freedom in service state
which sharp expansion of administrative power was inevitable. Pound suggested that strong and
independent Judicial power, limited Legislation, expansion and controlled administrative power is the
way to protect and develop civilized society and constitutional government for China.

Keywords: Roscoe Pound; judicial — centralism; Three People’ s Principles; judicial review;

service state
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On the Granting Action of Commission Agent Right
Chen Huabin

Abstract: The agent right, whose causes differ in commission agent and legal agent, is the basis of
the entire agent relationship. The legal agent right is from the law, while the obtainment of commission
agent right is from the granting action of the principal. Commission agent right, which is granted by the
principal,, is mainly in accordance with basic relations such as entrustment, employment, hiring and
partnership to grant agent right. The nature, mode, scope, content, identification, defect and effect of
the granting action of commission agent right are ambiguous or even not formulated in our country’ s
current legislation. So in order to define, clarify and explain those above, we should refer to the common
legal theory and empirical experience of contemporary comparative law of agency. Based on the analysis
on the origin and evolution of non — causa (abstract) of the granting action of commission agent right in
legal history, together with the rigorous, thorough and meticulous consideration between the advantages
and disadvantages of causativeness theory and non — causa theory, it is advised to adopt independence,
abstract and non — causa on the efficacy correlation between the granting action of commission agent right
and basic legal relationship of the granting action. Non — causa (abstract) of the granting action of
commission agent right originated from German Civil Law. Although regard to German private law, we
don’t accept its unified non — causa rule system, it is proper and appropriate for us to recognize its non
— causa of the granting action of commission agent right and non — cause in bill conduct of
mercantile law.

Keywords: commission agent right; the granting action; the nature of the granting action;

non — causa (abstract) ; German Civil Law
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